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Land & Rural Review 2022

Welcome

Welcome to our 2022 Land & Rural 
Review in which we aim to provide 
practical guidance and insight to 
support land and rural businesses 
through challenging and continually 
changing business conditions. 

Just as we get used to living with Covid-19 and return 
to more familiar working and living conditions, the war 
in Ukraine and increasing inflation threaten ongoing 
business recovery.

These are complicated issues and too difficult to find 
solutions for in our annual publication, and so whilst 
acknowledging the difficulties being faced, we hope that 
our topics in this edition are interesting, of relevance and 
practical. 

In this issue, we begin with a big thank you to Ross 
Macleod for contributing an article on land and natural 
capital, looking at how the Game & Wildlife Conservation 
Trust and Scottish landowners are tackling the issues.

We are delighted to hear from two innovative farming 
businesses, Cobrey Farms and the Small Robot Company, 
on how they are using robots in their operations to 
improve both efficiency and their environmental impact. 

A topic that is always of interest is development land, 
and in our next article we look to highlight the key 
considerations from both a business and taxation point of 
view for landowners developing their land in conjunction 
with others. 

We highlight some of our specialist expertise and 
knowledge in the land and rural sector, in renewables, 
agribusiness, natural capital and heritage.

We outline the different business operating structures 
and key considerations in selecting the right structure for 
your business. Getting the structure right from the outset 
can have a big impact on the success and profitability of a 
venture.

Finally, we field many queries about Family Investment 
Companies, and in our last article we provide an overview 
of what they are, how they can be used and why 
they may be a worthy alternative to a traditional trust 
structure for passing on wealth.

I wish you all well and as always if you have any queries 
or would like to discuss anything in this publication, then 
please feel free to contact me, your usual  
Saffery Champness contact or any of the authors.  

David Chismon,  
Partner and Head of Land and Rural Practice Group



Aldo Leopold, often considered to be the father of wildlife 
ecology, wrote nearly a century ago that:

“We abuse land because we regard it as a commodity 
belonging to us. When we see land as a community to which 
we belong, we may begin to use it with love and respect.”

In so doing, he probably helped set in train much of 
what we now know of as regenerative ecology and 
more generally as ‘rewilding’. It took rather longer for 
the concept of rewilding to take root in wider economic 
and political thinking. Change started from the early 
1970s, when Ernst Schumacher challenged mainstream 
economics in his critique, Small is Beautiful, arguing for a 
focus on sustainable development: 

“Now, we have indeed laboured to make some of the capital 
which today helps us to produce a large fund of scientific, 
technological, and other knowledge… but all this is but a small 
part of the total capital we are using. Far larger is the capital 
provided by nature and not by man – and we do not even 
recognise it as such.”

His remarks set the scene for a rapid evolution in critical 
thinking and development around ‘natural capital’. Yet 
whilst this subject is now rarely far from debate around 
land and business management, much remains to translate 
this energy into a sound, deliverable blueprint for oversight 
of our natural resources at farm, estate, or at landscape-
scale. 

Subsidy based on environmental 
outcomes
The current direction of travel adopted by the individual 
UK administrations for changes to agricultural support 
is clearly different. England is pushing ahead with the 
introduction of the Sustainable Farming Incentive (SFI) 
this year, whilst from 2025, Scotland will retain elements 
of the current Basic Payment System but incorporate 
‘conditionality’ requirements on at least half of public 
support. Nevertheless, both approaches recognise the 
importance of focusing on environmental outcomes, and 
both identify the significance of achieving change at farm 
and at landscape-scale level.

The Game & Wildlife Conservation Trust (GWCT) has 
been researching the relationship between agricultural 
production, greenhouse gas emissions, soil health, water 
management, biodiversity impacts and many other issues 
through our work at the Allerton demonstration farm 
since 1992. The GWCT’s Scottish demonstration farm in 
Aberdeenshire has also been contributing to that research 
since 2015.

In Scotland, we have gained broad insight into the balance 
of greenhouse gas emissions and sequestration since 2018 
by undertaking carbon audits. These have helped identify 
the main sources of emissions, chiefly from the sheep 
flock and to a lesser extent, from fertiliser and fuel usage, 
and, sequestration in the form of healthy soils, hedges 
and woodland. The annual audits help us understand what 
we need to focus on to maintain an efficient, productive 
farming enterprise whilst also bearing down on emissions.

Understanding natural capital 
In parallel with the carbon audits, we wanted to 
understand the range of natural assets on the 
demonstration farm, and particularly, the condition  
they are in. 

What land is this?
Ross Macleod of the Game & Wildlife Conservation 
Trust considers the importance of understanding 
natural capital for the future of farming.
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Auchnerran hill-edge farm, the GWCT’s  
principal base in northern Scotland
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Ross Macleod is Head of 
Policy (Scotland) at the 
Game & Wildlife 
Conservation Trust which 
advises landowners and 
farmers on game and wildlife 
management and supports 
best practice for field sports. 
www.gwct.org.uk

Undertaking a biodiversity or natural capital assessment 
is therefore a logical step, as this provides guidance on 
where habitats may need to be maintained or improved. 
Without this knowledge, we may degrade the very soils on 
which we depend to produce farm revenue.

NatureScot (the public body responsible for Scotland’s 
natural heritage) piloted a natural capital assessment 
template this spring with 50 farms, and we were very 
pleased to take part in this exercise. This helped to identify 
the different habitats on the farm, and in asking us to 
describe how we manage in these areas, the template 
produces a summary of natural assets and a rating of 
their condition. It also highlights the most significant 
ecosystem services (for example provisioning of food and 
timber, regulating for soil or water quality, and cultural 
opportunities around recreation) delivered on the farm 
and a summary of risks and opportunities to consider. 
Doubtless the template will be further refined following 
the pilot project, but it seems likely that it will become a 
key part of the evidence base for evaluating conditionality 
payments from 2025 in Scotland.

We also completed a separate natural capital assessment 
earlier this year which, although a broadly similar exercise, 
generated a set of accounts to place financial value on 
the balance of natural assets and emission liabilities. 
By reference to the pricing of carbon market units, 
this assessment allows us to interpret the economic 
implications of changes to the mix of assets and liabilities. 
In turn, this has got us thinking about how we invest for 
the long-term, farming both productively and with care for 
the environment. 

Opportunities for biodiversity net gain
Our colleagues in England are currently taking 
assessments a stage further by mapping out opportunities 
for biodiversity net gain – areas where the environment on 
a farm might be enhanced, and an income derived, without 
reducing productive land management operations. 

This approach is underpinned by reference to the 
Department for Environment, Food & Rural Affairs (Defra) 
Biodiversity Metric 3.0, which provides a standardised 
benchmarking system and which can thus facilitate trading 

of biodiversity units. There is no active commitment to a 
similar approach in Scotland at present, but we keep an 
eye out for any announcements from Scottish government 
that might mirror this approach. 

If the way forward on farm support in Scotland still isn’t 
entirely clear, it hasn’t prevented considerable activity in 
land markets, led recently by the prospect of revenue from 
planting for forestry or woodland. There seems to be both 
a speculative element to these sales on the part of buyers 
and perhaps too, a gap in knowledge on the part of sellers, 
unsure about the value of their assets now and into the 
future. Factor in potential changes to tax treatment of 
land assets, and landowners have a challenging set of 
circumstances to navigate!

North or south of the border, some of the risks can be 
mitigated by getting to grips with carbon auditing and 
natural capital assessments. These will at least provide 
indications of first steps for action, tracking outcomes 
and gauging future value in a world needing to confront 
the clear and present danger from climate change and 
biodiversity loss.

 Scotland will retain elements 
of the current Basic Payment 
System but incorporate 
‘conditionality’ requirements on 
at least half of public support. 
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Cobrey Farms
John Chinn, of Cobrey Farms, introduced asparagus as 
a new crop on his farm in the Wye Valley, near Ross-on-
Wye in Herefordshire, in 2003.

It struck John how little research had been done on the 
crop and how little was understood about the crop’s 
physiology and pathology. Indeed, when John started 
planting the crop, the main varieties of Gijnlim and Backlim 
had been around since the 1970s.

Since then, he has been involved in several research 
projects looking at various aspects of growing, handling 
and storing the crop. We spoke with John to find out 
more. 

The use of robots to pick asparagus
John was introduced to Florian Richter and Chris 
Chavasse of Muddy Machines Ltd via Innovate UK, the 
UK’s national innovation agency which provides funding 
and support for businesses to develop new products and 
services across all sectors and technologies.

Florian and Chris were looking to get into a project using 
their technical knowledge of robotics and automation and 
John presented the idea of building a robot to harvest 
asparagus. Working at speed, they produced their first 
prototype and successfully tested it, harvesting green 
asparagus under controlled conditions, in October 2020.

Last season they named their robot Sprout and continued 
the development, so that by June it was able to drive 
itself up and down the asparagus rows autonomously, 
harvesting asparagus spears and putting them into trays – 
albeit very slowly at one spear every 20 seconds (a good 
picker harvests one every two seconds).

Continuing the development this year, the aim is to 
increase Sprout’s pick speed to less than a second per 
spear, and to also develop the technology so that a swarm 
of, say, 12 or 15 Sprouts can operate together in one field, 
communicating with each other autonomously to ensure 
that the field is harvested in the most efficient way – and 
all under the watchful eye of just one person instead of 
requiring a team of 40 pickers.

Why is this important?
In the last few years, concerns have been growing over 
labour, both in terms of cost and availability. With around 
1,350 people needed each picking season at Cobrey 
Farms, labour is one of the biggest costs to John’s 
business, with a direct impact on the bottom line. “Finding 
ways to save costs and become more efficient is key for 
farming businesses to survive in these increasingly challenging 
times”, says John. “Availability is even more concerning 
because without people to harvest the crop, Cobrey does not 
have an asparagus business.”

Farming businesses 
look to robots 
With increasing pressure on farmers to 
produce food sustainably whilst also 
improving profitability and yields, we spoke 
to two businesses embracing technology.

Sprout, the robot
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Using robots to harvest asparagus would dramatically 
reduce the number of workers needed in the field and 
help to ensure that the packhouse can be adequately 
manned. 

The electric robots can run for around 16 hours per day 
before they need recharging, therefore hugely increasing 
the picking window. John is also looking at ways to 
provide electricity by harnessing renewable energy on  
the farm.

John highlights that, generally, farm machinery is getting 
bigger and heavier, which is bad for soil compaction. The 
asparagus robot is relatively small and light, at less than 
half the size of the smallest car, and with several robots 
working in one field, each using GPS navigation and 
communicating with each other to ensure that they  
do not overlap in areas, soil compaction will be reduced.

What challenges have arisen?
As with all technology, there are concerns over the 
susceptibility of the robots to cyber-attack and so 
Warwick University is working to develop ways to  
counter such threats.

What plans are there for the future?
The same robot is also being developed to harvest 
tenderstem broccoli and courgettes. 

These crops come in succession, so the same robot 
could be used on a farm to harvest asparagus first, with a 
change to the harvest module before moving onto other 
crops.

John explains that green asparagus is the most straight 
forward crop to harvest via robot. 

“The robot only needs to sense the position, length and 
diameter of the spear. The harvesting arm can rotate so that 
when it cuts it isn’t cutting into other emerging spears.  
For other crops like tenderstem broccoli, the robot has to 

move the plant’s leaves to reveal the broccoli head, making it 
more difficult for the robot to sense and detect these variables 
correctly – this technology is still in development.”

You can find out more by visiting www.cobrey.co.uk, 
www.muddymachines.com, or by following them on 
Facebook, Twitter or Instagram.

The Small Robot Company
The Small Robot Company (SRC) was founded after 
Sam Watson-Jones looked at the operation of his 
family’s farming business and discovered that yields 
and profitability presented some fundamental issues to 
the future operation of the farm. We spoke with Sarra 
Mander, the company’s Chief Marketing Officer, about 
how the SRC is playing an exciting part in the agri-tech 
revolution. 

What is SRC all about? 
“It’s all about reimagining farming to transform food 
production. Things have been done the same way for 
generations. We’re designing and building robots to aid 
sustainable and, importantly, profitable farming. 

“Our robots, Tom, Dick and Harry, plant, monitor and treat 
arable crops autonomously, working on the basis of per-plant 
mapping and monitoring of fields, in addition to delivering 
weed control by non-chemical zapping and the application of 
herbicides”, says Sarra.

Why is this important and why now? 
85% of farms aren’t profitable without subsidies – and 
with the phasing out of the Basic Payment Scheme, 
that’s going to become a huge issue. The sort of change 
being worked on by the SRC – integrating robots and 
artificial intelligence into a farmer’s toolkit – has been 
talked about for a long time. Only now is it technically and 
commercially possible.

Using robots to harvest 
asparagus would dramatically 
reduce the number of workers 
needed in the field and help to 
ensure that the packhouse can 
be adequately manned. 

http://www.cobrey.co.uk
http://www.muddymachines.com
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Up to 90% of chemicals are wasted when applied by pull-
type sprayers or equivalent (eg on the back of a tractor, 
the standard method used by most commercial farmers). 
So not only is the SRC looking at mapping and monitoring 
to save costs by per-plant application, but also there’s 
a huge potential environmental benefit too. This also 
corresponds with the current shift towards regenerative 
agriculture. Improving soil health by reducing compaction 
and cutting fertiliser and chemicals all sit alongside the 
technology being developed by the SRC. 

What challenges has the SRC faced on its journey 
so far? 
The main challenges have been funding and product 
development. On the funding side, £8.4 million has been 
raised through crowdfunding in the last four years. The 
business has also benefitted from government support 
latterly, in terms of research and development grants 
to push forward specific projects, having received £2.1 
million from Innovate UK. 

“You can’t take a product to market without it being robust 
and effective in a highly challenging environment. Getting the 
robots and software field-ready so that they can deal with 
different terrains, the weather, weeds and all manner of other 
factors, has taken time to get right following development of 
the prototypes and module architecture” says Sarra.

And what’s next? What does the future hold for 
the SRC? 
The SRC is launching commercial services to the wider 
market. The average adoption journey for the robots is 
three to five years. The SRC and farmers want to see what 
works on a smaller scale before adopting systems and 
processes across a bigger area. 

The SRC is looking to roll out the robots to 30 farms in 
autumn 2022, increasing to around 100 in 2023. 

To start with, there will be a focus on integrating and 
optimising farmers’ existing equipment. Herbicide spot 
spraying will likely be the quickest thing to be brought to 
market, whereby only the areas of the fields which have 
weeds are sprayed, cutting herbicide use by around 70%. 

There are a lot of interesting and exciting areas that the 
SRC are looking at developing further. One is SlugBot, 
which is a product being worked on alongside other 
businesses and experts, to tackle slugs using precision 
robotics. Sarra concludes, “It’s amazing to see how much 
SRC has grown in the past few years and we’re really 
excited to continue to be part of the agricultural technology 
revolution.” 

You can learn more about the SRC at  
www.smallrobotcompany.com, or by following them on  
Facebook, Twitter or Instagram.

Claudia Gale 
Manager, Bristol
E: claudia.gale@saffery.com

Lucy de Greeff 
Director, London
E: lucy.degreeff@saffery.com

  Ben Scott-Robinson and Sam Watson-Jones, co-founders of SRC

http://www.smallrobotcompany.com
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In this article we consider some of the options and 
implications for owners of neighbouring sites being 
considered for development.

Taxation of development land sales
It is worth recapping on the high-level tax position when it 
comes to the sale of land.

Capital gains tax
Where land is sold for development, ordinarily that sale 
would be a capital sale and subject to capital gains tax 
(CGT). Often, the full CGT liability will arise upfront, even 
where sales proceeds are receivable in tranches over 
several tax years, which can lead to cash flow issues. This 
can also include contingent (but ascertainable) payments, 
on the initial assumption that the contingent events will 
occur. Where certain conditions are met, CGT can be paid 
in instalments.

Development 
land and multiple 
ownership
In previous articles, we have covered the different ways a landowner could 
structure the sale of their land for development, dependent on their attitude 
towards risk and reward. This might include working with a development partner 
or forming a joint venture.
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With careful planning, a disposal could qualify for Business 
Asset Disposal Relief (BADR), whereby CGT is payable at 
10%, up to a lifetime limit of qualifying gains of £1 million. 
A development land sale may qualify, for example, where 
the land being sold has been used in a qualifying trade, 
the trade ceases and the land used in the trade is disposed 
within three years.

Income tax
There are instances where a sale of land can be subject 
to income tax and we highlight a few now. Where the 
landowner is a developer themselves, even the sale of 
undeveloped land could be deemed to form part of their 
trading business and be subject to income tax. 

It is common for development land sales to be structured 
such that the landowner receives an overage payment, 
or a ‘slice of the action’ – effectively a structured share in 
the profits of the eventual development. Overage receipts 
are generally taxed as income, rather than capital gains, as 
they’re linked to trading activity, being the development 
and sale of the developed units.

If the landowner receives a house or houses as part of the 
deal, the value of the property received will generally also 
be liable to income tax.

VAT
A grant of an interest in land is an exempt supply for VAT 
purposes and no VAT is chargeable. However, if the party 
making the supply opts to tax the land for VAT purposes, 
VAT will be charged when the land is sold. The option to 
tax enables the grantor to reclaim VAT on costs, which 
would otherwise not be recoverable. 

Multiple ownership considerations
Moving on to land sales where there are multiple owners:

It is common that land will be identified for development 
and that land will be held under multiple neighbouring 
ownerships. For example, Farmer X owns area A, Lady 
Y owns area B and Lord Z owns area C, but a developer 
wants to develop the whole ABC plot.

There are several ways in which such transactions can be 
structured.

Equalisation agreements
Equalisation agreements are common. Under an 
equalisation agreement, the owners share sale proceeds 
between them in agreed proportions, regardless of who 
sells the land.

The agreed proportion is generally based on the split of 
the market value of the land owned by each party. An 
equalisation agreement therefore protects each owner’s 
position and ensures they receive their fair share from 
the deal. It prevents the individual landowners from 
holding one another to ransom, where, for example, one 
landowner owns the element prime for high end housing 
and another owns the element prime for affordable 
housing, but the development cannot proceed without 
the whole.

The main issue with equalisation agreements is the 
element of double taxation, as shown in the example 
below.

To mitigate the double taxation, cross options or cross 
covenants can be used.

Equalisation agreement example 
Assume two landowners, Ms Green and Mr Pink

Ms Green Mr Pink

Value of respective land parcels and proceeds 
Proportionate ownership

£1,500,000
75%

£500,000
25%

Assume no costs to deduct, land is not residential, CGT at 20% (£300,000) (£100,000)

Ms Green sells her land first and pays 25% of proceeds to Mr Pink (£375,000) £375,000

Mr Pink suffers CGT at 20% on amount received (£75,000)

Mr Pink then sells his land and pays 75% of proceeds to Ms Green £375,000 (£375,000)

Ms Green suffers CGT at 20% on amount received (£75,000)

Total CGT suffered
Effective tax rate

£375,000
25%

£175,000
35%
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Cross options
With a cross option, each landowner grants an option 
to the other, for them to acquire a share in their land, 
exercisable when planning permission is granted, but at 
the market value of the interest at the date of the grant.

The granting of the option is a disposal for CGT, with each 
party being subject to CGT on the value of the option 
received. It is therefore essential that the options have a 
low value. That generally means that the options must be 
granted when the land still has just agricultural value and 
before any ‘hope’ value accrues.

The granting of an option to acquire land is considered 
a grant of an interest in that land, which is a VAT exempt 
supply, subject to the option to tax. 

Whilst there may not be consideration in terms of 
cash payable with respect to such grants in these 
circumstances, the various options granted will often 
create a series of barter transactions and careful VAT 
planning is required to ensure no one landowner is left 
disadvantaged from a VAT perspective.

Cross covenants
With a cross covenant, each of the landowners grants a 
restrictive covenant to the other landowner. That prevents 
any development without the consent of the holder of 
the restrictive covenant. The developer needs to pay the 
holder to release that covenant so that the development 
can proceed.

Again, the granting of the covenant is a disposal for CGT, 
with each party being subject to CGT on the value of the 
covenant received, and so it is essential that the covenants 
have a low value.

Payments for lifting a restrictive covenant are 
consideration for the surrender of a right over land and 
are therefore exempt from VAT, subject to the land being 
opted by the holder of the covenant. The placing of the 
restrictive covenant in these circumstances is not a supply 
for VAT purposes.

Cross options and cross covenants are therefore generally 
only effective in passing on or sharing future uplift in 
value. Neither cross options, nor cross covenants, will 
qualify for BADR.

Land pooling
A more effective solution can be to use a land pooling 
arrangement.

With a land pooling arrangement, each landowner 
contributes their land into a bare trust and in doing so, 
effectively swaps their 100% interest in their own land, 
for a proportionate undivided interest in the whole 
developable area, with the proportionate interest based 
on the respective value of the land contributed.

When the land is eventually sold, each owner is then 
selling their proportionate share, and the proceeds are 
split accordingly. As there are no payments between the 
landowners, there is no double taxation.

There is established case law to support the position 
that there should not be charges to CGT or Stamp Duty 
Land Tax (SDLT) on creation of the bare trust, although 
expert advice is required to value the pooled interests 
and proportionate interests in the pooled land, and care is 
needed in preparing the documentation. 

There are, however, downsides to land pooling.

As the landowners will own different interests in land as 
a result of the pooling, they will lose any inheritance tax 
(IHT) or CGT reliefs that they may have earned due to 
the length of time they had held their land, for example 
Agricultural Property Relief (APR) and BADR. Qualification 
for BADR could be secured by the landowners farming 
the pooled land in partnership.

If the development does not proceed and the land is not 
sold, the bare trust may have to be unwound, which can 
be complicated.

Those contributing the land to the bare trust should 
register for VAT as a partnership, to allow VAT to be 
recovered on costs and to ensure the correct taxable 
person is bringing VAT on the sale of the land to account.
There are complexities that arise when an interest in land 
is contributed to a bare trust, or indeed a partnership, and 
the deemed supply rules for VAT purposes may result 
in VAT needing to be brought to account by the party 
contributing that interest, subject to their VAT status. 
Such VAT is recoverable by the ‘partnership’ subject to 
certain conditions being met and expert advice should be 
sought.

Martyn Dobinson 
Partner, Manchester
E: martyn.dobinson@saffery.com

Nick Hart 
Director, Bristol
E: nick.hart@saffery.com
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Cash flow  
projections

Margi Campbell 
Partner, Inverness
E: margi.campbell@saffery.com

Our specialisms 
within the land and 
rural sector

Passing assets to  
future generations  
tax efficiently

Tax efficient  
ownership structures

Advice on Conditional 
Exemption 
arrangements

Heritage
The owners of heritage assets  
face many challenges, not least  
the maintenance of the  
heritage property itself and 
the management of associated 
business activities. 

There are also numerous associated tax issues to deal 
with, particularly if there are any Conditional Exemption 
arrangements in place exempting certain assets from 
inheritance tax (IHT) and capital gains tax (CGT). 
Succession and the preservation of assets for future 
generations must also be planned for.

Our experts have considerable experience of working with 
the owners of historic houses, stately homes, castles and 
gardens to help them deal with matters ranging from the 
commercial challenges of an open house business to the 
tax issues of using their properties for weddings or filming.

We work with a wide range of clients within the sector, 
and have the specialist expertise to assist clients with 
succession planning and inheritance tax, setting up 
heritage maintenance funds, providing VAT advice and 
reviewing commercial returns of business enterprises.

Renewables
Our Renewables Team brings 
together experts throughout the 
UK to share best practice and 
consider the implications of new 
developments for our clients.

Renewable projects have long been a focus for our 
land owning clients, as they often have the key natural 
resources readily available to them in the form of land, 
water and space. Even with the necessary resources, a 
move into the world of renewables can be an uncertain 
time for any business, shifting from traditional land usage 
to a new industry in which the financial and taxation 
implications are often less understood.

This is where we are able to help. We provide clients with 
a detailed understanding of their options at the beginning 
of any project to establish a clear timeframe and ensure 
the scheme is best structured to meet the family and 
business needs throughout the life of the investment. 
There are many decisions to be made, and our team work 
closely with our clients to ensure they obtain the best 
possible results for their particular circumstances and 
future plans.

We deal with projects across the UK, including, but not 
limited to, solar, wind, anaerobic digestion, biomass and 
hydrogen. 

Tim Adams 
Partner, London
E: tim.adams@saffery.com
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Agribusiness
We offer pragmatic advice 
and solutions on the issues 
affecting agribusinesses, the 
business owners and their 
families. Given environmental 
and technological changes, plus the evolving legislative 
landscape, agribusinesses face numerous challenges, and 
so getting the best professional advice is essential. We 
help our agribusiness clients to adapt and thrive under the 
continued pressures they face. 

From providing annual accountancy, audit and taxation 
compliance to longer-term financial forecasting and 
planning, our specialist team delivers strategic tax advice 
with a view to adding real value for clients.

We help our clients across a number of areas including 
asset purchase and financing negotiations, and longer-
term strategic planning. Our work might include preparing 
forecasts, budgets and financial models to help with key 
business and financing decisions, including advising on 
capital allowances and other available tax reliefs. We 
also consider the tax implications of individual scenarios 
and proactively assist in planning for both the short 
and longer-term. Many clients find our VAT expertise 
particularly useful, and we reguarly advise on partial 
exemption, opting to tax and development projects.  
This is an aspect of our day-to-day work that provides 
invaluable support for our clients.

We help many agribusiness clients with planning for exit 
or succession, including advising on the availability of 
Agricultural Property Relief (APR) and Business Property 
Relief (BPR), factoring in capital gains tax (CGT) planning, 
including claims for Business Asset Disposal Relief (BADR).

Natural capital
Natural capital refers to the 
intrinsic value that can be ascribed 
to land in terms of the value that 
it can provide the environment 
and wider society. A number of 
growing marketplaces allow landowners to derive real 
value or cashflows from the natural capital of their land, 
and this is now being reflected in many commercial sales. 

These new opportunities include selling carbon credits for 
sequestering carbon, payments for providing  
bio-diversity (primarily under the ‘biodiversity net gain’ 
planning requirements) and ‘eco-systems services’ where 
a landowner is being paid for managing their land in a 
different way. The new Environmental Land Management 
Schemes (ELMS) are also designed to provide payments 
to landowners to deliver improvements to the natural 
environment.

Many of the opportunities bring about both land use 
change and new revenue streams, and these in turn bring 
about important tax considerations which we are able 
to advise on. As this is, to a large extent, a ‘new sector’, 
there are various aspects of both land law and taxation 
where existing legislation does not sit neatly alongside the 
commercial realities of some of these schemes. We are in 
discussion with a number of industry bodies to address 
these matters and we are supporting clients to understand 
what the tax risks are of any given natural capital scheme.

David Sedgwick 
Partner, Bristol
E: david.sedgwick@saffery.com

Peter Harker 
Partner, London
E: peter.harker@saffery.com

Farmers averaging  
and income tax loss 
relief claims

Succession  
planning

Business planning  
and VAT advice

££



12

So what are the different structures that 
could be used?
Sole trade
A sole trader is a ‘one-man band’ where the trade is 
owned and operated by one individual. Sole traders are 
taxed as individuals and profits are attributable to the sole 
trader only, with profits taxed at the marginal income tax 
rates.

All decisions about the business are made by the individual 
and the liability of a sole trader is unlimited, meaning 
creditors can claim against any business or personal 
property in the event of non-payment, for example.

The administrative requirements are low, with only an 
annual self-assessment tax return needed, although 
accounts may also be required to prepare the tax return. 

From an inheritance tax (IHT) planning perspective, 
Business Property Relief (BPR) may be available where 
the conditions are met. Where available, BPR reduces IHT 
payable on the transfer of the business assets to the next 
generation.

If the trade is loss-making, ‘sideways loss relief’ is available 
to reduce the individual’s net taxable income. However, 
there are limits on the amount of loss that can be relieved 
in this way – broadly the higher of £50,000 and 25% of 
total income. 

General partnership 
A partnership is the sharing of a trade between two or 
more individuals with a view to profit. It is best practice 
to have a partnership agreement in place to set out the 
default apportionment of profits (and losses) along with 
other rights and responsibilities. The apportioned profits 
from a general partnership are taxed at each partner’s 
marginal rate of income tax, much like a sole trade. 

As with a sole trade, liability is unlimited, and creditors can 
claim against any, and all assets of all partners on a ‘joint 
and several liability’ basis.

Each year, the partnership needs to prepare and file a 
self-assessment partnership tax return, with each partner 
including their share of the partnership’s taxable profits (or 
losses) in their own self-assessment tax returns. 

Whilst it must file a return, the partnership itself does not 
have a tax liability.

Decisions about the business are made by the partners 
in accordance with the partnership agreement. There is 
scope for succession planning between generations using 
the partnership framework; children can be introduced 
to the partnership in a limited role and gradually increase 
their responsibility and ownership of assets over time. 
BPR may be available where the conditions are met, 
however, specific tax advice should always be sought 
when establishing or changing partnership shares, as 
there are numerous tax traps for the unwary, particularly 
regarding Stamp Duty Land Tax (SDLT) and VAT, but also 
IHT, income tax and capital gains tax (CGT). 

Sideways loss relief is available to the partners actively 
involved in the business, subject to the same cap as noted 
above. Sideways loss relief is limited to £25,000 per 
annum for non-active partners. 

Limited Liability Partnership
Unlike general partnerships, Limited Liability Partnerships 
(LLPs) are regarded as ‘bodies corporate’ and have a legal 
personality separate from their members. The liability of 
a member of an LLP is therefore restricted to their capital 
contribution, plus any further amount they have agreed to 
pay if the LLP is wound up. 

 

How to structure a 
successful business

Success means different things to different people and for different businesses. 
Whatever the definition of success, having an optimal operating structure for your 
business will ensure that income (or any losses) are generated in the right place and 
the tax profile of the business structure is appropriate for your situation. 
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However, LLPs are treated as if they are fiscally 
transparent – they are not taxable entities in their own 
right; LLP profits are taxed in the same way as those of 
general partnerships and all the members are generally 
treated, for the purposes of income tax and CGT, as 
carrying on a business in partnership.

Each member of a partnership is an agent and may bind 
a general partnership. This is in contrast with an LLP, 
whereby if a member signs a contract in their capacity as 
a member of an LLP, it will only bind that member, unless 
they are authorised under the LLP agreement to bind all 
other members too.

Annual accounts and confirmation statements are 
required to be filed with Companies House, and each 
member needs to file a self-assessment tax return with 
HMRC. Companies House documents are publicly 
available, offering less privacy for the business owners. 
However, accounts only need to show certain figures.

As with general partnerships, interests in an LLP may 
qualify for 100% BPR for IHT. Sideways loss relief claims 
are subject to the same caps as general partnerships and 
are also restricted to each member’s contribution  
to the LLP.

Private limited company 
A private limited company is a separate legal entity from 
the individual owners and is treated as a separate taxable 
‘person’. Decisions are made by directors, but profits 
belong to the shareholders of the company (but are only 
taxed on the shareholders insofar as profits are extracted 
by way of a dividend). At company level, profits are taxed 
within the company at corporation tax rates.

The rate of corporation tax allows for a greater proportion 
of profits to be reinvested in the business than for sole 
traders/partnerships. However, a company does add a 
further layer of taxation, as there will be corporation tax 
for the company and then tax on any distribution for the 
company shareholders, and so there may be little or no 
tax saving if all profits of the business are distributed to its 
shareholders. Depending on their involvement, an owner 
may have more control over when distributions arise and 
therefore the tax year that any profit distribution falls into.

When a business is operated through a corporate 
structure, the business assets are owned by the company 
and it is the shares in the company that are owned by the 
individual shareholders. A shareholder’s liability is limited 
to the amount, if any, unpaid on their shares. 

This offers the business owner an additional level of 
personal protection for activities involving the general 
public. However, insurance may be used to manage this 
risk for a sole trader/partnership.
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As for an LLP, annual accounts and confirmation 
statements detailing the main shareholders, are required 
to be filed with Companies House, and a corporation tax 
return must be filed with HMRC.

Succession can be easier with a company because it is 
much easier to give away shares to family members than 
interests in an unincorporated business, and this can be 
done quite simply, and even over several years.

Trust
A trust is created by a settlor who transfers assets to the 
trustees of the trust. The trustees legally own the assets 
but must use the income and capital of the trust for the 
benefit of the beneficiaries.

Trusts may be established to retain legal control of a 
business where the beneficial ownership has been gifted 
to a beneficiary, such as a child or grandchild, who is not 
yet ready to manage and fully control the business. Gifting 
the legal ownership of an asset or business to a trust can 
assist with the succession of the asset/business within the 
family.

Trusts can be used in combination with the other 
structures above. For example, a trust may be a partner in 
a partnership, or a shareholder in a company. The taxation 
and legal formalities of trusts can be complicated and 
there can be a significant ongoing administrative burden 
associated with having a trust, meaning that they are only 
viable where the assets involved warrant the additional 
complexity.

Succession
No commentary on structuring a successful business 
would be complete without a few words on succession. 
When considering passing on a business, thought should 
always be given to attaining BPR to reduce the amount of 
IHT payable. There are several conditions, the main one 
being that a business must not be wholly or mainly (ie 
more than 50%) one of making or holding investments. To 
put it simply, it must be more of a ‘trading’ business than 
an ‘investing’ one. 

In certain cases, a business as a whole can qualify for BPR, 
including assets which on their own may not qualify for 
relief, such as residential cottages. The relevant case law 
is that arising from the Farmer and Balfour cases, and we 
recommend specific advice is always taken in this regard. 

Elizabeth Hartless 
Partner, London
E: elizabeth.hartless@saffery.com
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What is a Family Investment Company?
A Family Investment Company (FIC) is a private limited 
company whose shareholders are family members. The 
company is usually set up by parents or grandparents, 
often with multiple classes of shares, each with differing 
rights. 

A FIC can be used to transfer value down the generations 
in a tax efficient manner, whilst still allowing parents to 
retain control over assets.

The rationale is that the assets, usually cash, can be 
invested by the FIC, allowing future value to accrue in the 
company shares that are held by the younger generation. 
The cash injected into the FIC is usually invested into 
either a stocks and shares investment portfolio, or land 
and property. 

Tax benefits of a FIC
A key benefit of a FIC is that inheritance tax (IHT) is not 
generally incurred on the initial setup of the company 
in the same way it can be with settlement into a trust. 
Settling assets into trust is a chargeable lifetime transfer 
(CLT), subject to IHT, although reliefs can be available. 

The initial cash injection into the company can be treated 
as a loan and repaid, tax-free, at a later date.

A further benefit is that, in most instances, dividends 
from investments held within a FIC are exempt from 
corporation tax.

Investment management fees are also currently allowed as 
a deduction against corporation tax in a FIC, whereas in a 
trust they are not a tax-deductible cost.

FICs benefit from the lower rate of corporation tax on any 
non-exempt income, currently 19%. 

However, the main rate of corporation tax will increase 
from 19% to 25% from 1 April 2023. This rate will apply 
to companies with annual profits exceeding £250,000. 
A ‘small profits rate’ of 19% will apply to companies with 
annual profits below £50,000, which will therefore not 
be impacted by the change to the main rate (there will be 
marginal relief between these two thresholds).

However, the small profits rate will not apply to ‘close 
investment holding companies’ which will, by definition, 
include many FICs.

FIC profits extracted as a dividend will be subject to 
income tax in the hands of the recipient shareholder, in 
addition to any corporation tax already suffered on those 
profits by the FIC.

Discretionary trusts are often used to provide flexibility as 
to who will receive any income, but these are charged to 
tax at the highest income tax rates. 

Typical structure of a FIC
The older generation will generally establish the FIC 
through making a cash loan and subscribing to the initial 
share capital in the company. Preference shares can also 
be used. The cash would be used for the initial investment 
by the company.

The shares held by the older generation could be ordinary 
shares with voting rights, rights to capital and rights to 
dividends as voted by the directors – essentially standard 
ordinary shares.

Family Investment 
Companies

We are seeing increasing levels of enquiries from our land-based clients curious 
to find out more about Family Investment Companies and their possible use as an 
alternative to the more traditional trust structure.
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Shares without voting rights, but with a right to dividends, 
could be issued for the benefit of the children. A third class 
of share, C shares, could then also be issued. These could 
be growth shares, with no voting or dividend rights, but 
with an entitlement to future capital growth.

A gift of shares to children would be a potentially exempt 
transfer for IHT, and the value of the gift would fall out 
of the donor’s estate for IHT purposes, provided they 
survived the gift by at least seven years. Any shares in the 
FIC would be of a negligible value initially as the company 
would have only the cash from the loan to the company, 
and the corresponding liability. 

Because of the negligible value, there should be no, or 
minimal capital gains tax (CGT), on any gift of shares, 
provided they were gifted soon after set-up of the FIC and 
before any significant increase in value of any investment.

Potential pitfalls
When investing in property, care must be taken to 
ensure that the FIC does not fall foul of the Annual Tax 
on Enveloped Dwellings (ATED) regime. This tax applies 
to residential properties worth over £500,000 held by 
a corporate entity, where an annual tax charge is levied 
based on the value of the property, although reliefs are 
available against this tax. 

You can find out more about ATED on our website at 
www.saffery.com.

Why not a trust?
FICs have been badged as an alternative to trusts, with the 
key benefits outlined above in relation to IHT and taxation 
of income. However, FICs do also have the burden of the 
compliance regime for limited companies (not that trusts 
don’t have compliance requirements of their own). The 
winding-up of a corporate entity can also be complicated.

In practice, FICs are often used in conjunction with trusts, 
with shares for younger generations being placed into 
trust, giving trustees even more flexibility over how and 
when shares, and the income arising thereon, are applied 
for the benefit of the beneficiaries. 

What is HMRC’s stance?
Whilst some of the benefits, such as the lower rates of tax 
on income, will soon be further eroded, the clear potential 
IHT benefit remains. FICs are therefore an efficient 
tax planning tool to be considered as part of general 
succession planning.

Whilst such a benefit exists, there is always the concern 
that new legislation could be introduced to negate the use 
of FICs in any tax planning, resulting in a corporate entity 
which could be costly to maintain or wind up, and which 
has limited tax advantages.

HMRC established a specialist FIC team in 2019 to 
undertake a review of FICs and the associated tax 
implications, with a focus on IHT.

The findings of that review were published in 2021, 
concluding that HMRC had a better understanding of the 
characteristics of FICs and that there is no suggestion that 
those taxpayers using them are non-compliant when it 
comes to their tax affairs.

Whilst so far there have not been any significant changes 
to the taxation of FICs specifically, nor any suggestion of 
such, there is always the possibility of new anti-avoidance 
rules in the future.

Erica White 
Senior Manager, Harrogate
E: erica.white@saffery.com

http://www.saffery.com
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