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1. Executive summary 

1.1 We welcome the chance to comment on the proposals to strengthen the sanctions against those 

who promote or enable aggressive tax avoidance schemes. 

1.2 In summary, our key points are as follows: 

• We agree with HMRC that action needs to be taken against the small number of promoters 

who persistently sell aggressive tax avoidance schemes.  

• However, we believe that any powers given to HMRC in this area need to be targeted 

closely at these promoters. They should not be drawn so widely that legitimate advisers 

are adversely affected. This may be a difficult balance to strike in practice. 

• The measures should also only seek to encompass the most aggressive tax avoidance 

planning (specifically “arrangements or structures that i) set out to achieve results that are 

contrary to the clear intention of Parliament in enacting relevant legislation and/or ii) are 

highly artificial or highly contrived and seek to exploit shortcomings within the relevant 

legislation”, as defined in the PCRT). 

• We do not believe that “naming and shaming” is an effective way to raise awareness of 

tax planning arrangements that HMRC have taken action against. A better approach would 

be to publish details of the arrangements themselves, in a clear and understandable way, 

and to make sure this information is correctly publicised so that it is easily available to 

those who are most likely to enter into these schemes.  

• If HMRC choose to proceed with “naming and shaming”, we believe this should only take 

place once a scheme has been defeated in the courts. If HMRC are given powers to name 

at an earlier point, they should ensure that there are clear opportunities for appeal at 

every stage to prevent those genuinely not involved in the planning or promotion of 

aggressive avoidance from being incorrectly named, as this may result in reputational 

damage which could be significant and long-lasting.   

 

1.3 Section 2 below makes some general comments on the proposals, and section 3 covers our 

responses to the specific questions raised in the consultation document. 

1.4 We would be happy to discuss the points raised here in further detail.  If you have any questions, 

or would like any further information, please contact: Robert Langston, National Tax Partner, on 

0207 841 4129 or email robert.langston@saffery.com or Alison Hobbs, Director, National Tax, on 

0207 841 4016 or email alison.hobbs@saffery.com . 

2. General points 

2.1 As an ICAEW-regulated firm, we provide tax advice in line with the Professional Conduct in Relation 

to Taxation (PCRT) rules, which prohibit us from implementing tax avoidance arrangements which, 

as outlined above, either go against the clear intention of Parliament in enacting the legislation, or 

which are “highly artificial or highly contrived”. While this is the case for the majority of tax advisers, 

including many who are not members of one of the PCRT bodies, we agree that there is a minority 

who persistently seek to sell schemes that are highly aggressive. At a fundamental level, we agree 

that HMRC needs the ability to tackle those who do market such schemes. 

2.2 However, any powers that are introduced or strengthened must be proportionate, and closely 

targeted at those promoters who do market, or who are involved in the delivery of, very aggressive 
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tax avoidance schemes. While we sympathise with HMRC’s desire to tackle these types of 

promoters, the vast majority of tax advisers are not involved in these schemes, and so any powers 

that may also have an adverse effect on them – even if this is not HMRC’s policy intention – should 

not be introduced. Most tax advisers wish to work with HMRC to achieve the best result for their 

clients, and any changes which make it more difficult for them to operate could in turn make it 

more difficult for law-abiding taxpayers to access professional help to get their tax affairs right.  

2.3 In particular, we note that the consultation document opens with the line “Tax avoidance is bending 

the tax rules to gain a financial advantage never intended by Parliament.” We believe that it would 

be clearer if, both here and elsewhere in the consultation document, references were explicitly to 

the aggressive tax avoidance referred to in the PCRT.  This would make it clearer that the majority 

of tax advisers are not the targets of the proposed measures.  

3. Specific consultation questions 

3.1 Question 1: Would 30 days give a reasonable amount of time to furnish HMRC with information 

on the schemes that the promoters or enablers have been promoting or enabling?  

3.1.1 We believe that in principle this timescale is reasonable, provided that HMRC can ensure that 

notification is made to affected promoters and enablers in an effective way.  Specifically, HMRC 

need to ensure that the notification system will work effectively for larger firms with more than 

one office location.  In order for these firms to be able to respond effectively within the 30 day time 

limit, notifications will need to go to the appropriate person or team.  As a minimum, HMRC need 

to be clear in their guidance which address notifications will be sent to, so firms can plan for their 

arrival.  Better alternatives would be to allow a firm to nominate an individual or team to receive 

any such notifications and/or allow electronic notification through Agent Services. 

3.2 Question 2: Would the proposed approach prevent persons from obstructing enquiries by 

claiming not to be a promoter, or in other ways such as by restructuring or moving offshore? If 

not, why not?  

3.2.1 The proposed approach would appear to catch every person in the supply chain, regardless of what 

they consider their role to be.  

3.2.2 We do have some concerns, however, about the effect that the proposed changes may have on 

those who are genuinely not promoters.  HMRC will need to provide clear information on why they 

believe a particular adviser does form part of a supply chain and also provide an appeal mechanism 

for anyone incorrectly included.  They will also need to be clear about the level of detail expected 

from different parties within a supply chain: not all of those involved may be in a position to provide 

full details of the arrangements in question.  

3.2.3 The proposals also give rise to the possibility that HMRC will receive multiple sets of information 

from parties to a transaction. It does not seem likely that this will be useful to HMRC.  

3.3 Question 3: How useful would information on the scheme be, without the name of the promoter, 

to help potential purchasers of the scheme understand the risks of using it? How might this 

information be published in order to be most helpful?  

3.3.1 For this information to be useful to taxpayers, HMRC will need to be as clear and detailed as possible 

about the operation of the scheme, including who it applies to, what taxes are affected, and what 

is it designed to do, along with HMRC’s opinion on why it does not work.  
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3.3.2 More fundamentally, though, HMRC need to ensure that any information that is published is likely 

to be seen by relevant taxpayers.  

3.3.3 The House of Lords Economics Affairs Committee stated in their 2018 report ‘Treating Taxpayers 

Fairly’ that “We encourage HMRC to do more to publicise any actions it is taking against promoters 

of disguised remuneration schemes. “Spotlight” publications are neither well-known nor well-read, 

and are therefore insufficient for this purpose.” We would agree with this – Spotlights should not 

be the primary way in which any information is published.  

3.3.4 Effective communication could be done via a variety of methods, including mainstream media 

publications, a targeted approach through industry press (where a scheme is aimed at a particular 

group), directly to taxpayers with certain characteristics via their Personal or Business Tax Accounts, 

or through employers and agents. When considering messaging, HMRC should avoid placing too 

large a burden on these last two groups – the responsibility for raising awareness with taxpayers 

should remain primarily HMRC’s.  

3.3.5 We appreciate that some of the methods above would have a monetary cost, but if the intention is 

to raise awareness early and reduce the number of taxpayers taking part in the most aggressive 

schemes, this cost should be factored in when developing the policy.  

3.4 Question 4: Are the grounds of appeal against the issue of a new SRN the right ones?  

3.4.1 We believe these are correct. As set out in the consultation document, the onus should be on HMRC 

to provide that they have evidence to justify the issue of a new SRN. 

3.4.2 We do believe, however, that there needs to be an earlier right of appeal at the information notice 

stage. This will ensure that anyone incorrectly identified as forming part of a supply chain can 

engage with HMRC early to rectify the position before an SRN is issued.  

3.5 Question 5: Are there any other grounds that should be considered?  

3.5.1 No comment.  

3.6 Question 6: Would naming those in the supply chains for promoting tax avoidance schemes help 

make taxpayers aware that they risk falling into a scheme that HMRC suspects does not work?  

3.6.1 We do not believe that naming promoters will necessarily help taxpayers identify schemes which 

HMRC do not think work. Taxpayers may be introduced to a scheme via a variety of methods, such 

as their accountant, financial adviser, or even a personal acquaintance, and they may not have a 

great deal of upfront knowledge about who is promoting it. Even if they do, promoters are known 

to market their schemes in a way that makes them seem less risky than they are, and if they seem 

legitimate and trustworthy, the taxpayer may not think to check if they appear on HMRC’s website.  

3.6.2 We believe, as mentioned in our response to Question 3, that a better way to prevent taxpayers 

entering into these schemes is via better education on what a ‘bad’ scheme looks like. HMRC should 

publish clear, detailed summaries of the schemes they think do not work, along with any issued 

SRN, and should take greater steps to make sure this information is widely publicised. Merely 

publishing it on the HMRC website is not enough. This will help taxpayers identify schemes that are 

likely to be challenged by HMRC, even if HMRC have not yet taken action against the promoter.  

3.6.3 If HMRC decide to continue with “naming and shaming”, then it is imperative that they are 

absolutely certain that a person is involved in the planning and promotion of a scheme before they 
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are named on this list, as otherwise legitimate businesses may suffer unwarranted reputational 

damage. We would suggest, therefore, that no naming of advisers is carried out until the scheme is 

defeated.  

3.7 Question 7: Are there any other specific procedural safeguards which you think should apply to 

this power but which would not dilute the effectiveness of the proposed measure?  

3.7.1 Reputation is key for businesses such as ours that provide professional services.  Many taxpayers 

choose an adviser based on how trustworthy we are, or are perceived to be. Being put onto a public 

list of advisers who HMRC say are involved in aggressive tax planning schemes can seriously and 

irreversibly damage the reputation of an adviser in the eyes of their clients, potential targets, and 

the wider public.   

3.7.2 As mentioned above, we do not believe that promoters should be named before a scheme is 

defeated. However, if HMRC are given these powers as proposed, they must be absolutely certain 

that a person is involved in the planning and promotion of an aggressive tax planning scheme. It is 

not enough to say that “HMRC would be required to remove [an adviser’s] details from the public 

domain” if an appeal against the issue of an SRN is ultimately successful. Even if names are later 

taken off the list, the internet has the power to preserve reputational damage, and there is huge 

potential for businesses to be impacted in a sustained way if HMRC are not completely accurate in 

their use of these powers.  

3.8 Question 8: To what extent do the safeguards proposed achieve a balance between ensuring that 

the new power would be used appropriately and ensuring that the new powers are not 

sidestepped by promoters and others, allowing them to continue to market their scheme to 

taxpayers?   

3.8.1 We believe, as mentioned above, that there should be a right to appeal against the information 

notices. Good advisers will want to engage with HMRC as early as possible in this process, and giving 

them the right to appeal against the information notice will help, particularly where they are not a 

major part in the supply chain.  

3.8.2 We do appreciate that HMRC want to be able to prevent promoters delaying the issue of an SRN: 

however, given the potential for lasting reputational damage if an adviser is wrongly identified, we 

believe that it is important that sufficient safeguards are built in throughout the process should 

these proposals be introduced. 

3.9 Question 9: Do you agree that the proposed new rules, as described above, should also apply to 

DASVOIT?  

3.9.1 It would seem appropriate for the new rules to apply to direct and indirect taxes equally.  

3.10 Question 10: Are there any modifications to the proposals for the new power in DOTAS that 

would be needed in order for it to work appropriately in the DASVOIT regime?  

3.10.1 No comment. 

3.11 Question 11: Do the conditions for issuing earlier stop notices achieve a sensible balance between 

ensuring appropriate safeguards are in place, whilst ensuring that HMRC is able to promptly 

tackle schemes that are destined to fail for the benefit of taxpayers? If not, how could they be 

better targeted to achieve this balance?  
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3.11.1 We believe that these proposed changes go too far in HMRC’s favour. Currently, HMRC can only 

issue a stop notice where a follower notice has been issued, which requires the scheme to have 

been defeated in court. The draft legislation allows HMRC to issue a stop notice when any SRN has 

been issued, which just requires the threshold for disclosure under DOTAS/DASVOIT to be met. This 

is a much lower threshold for HMRC to meet.  

3.11.2 While we understand that HMRC want this lower threshold to take action quicker against 

promoters selling aggressive schemes, we believe this could lead to unanticipated consequences 

for advisers who are not promoting the sort of aggressive avoidance scheme considered in the 

PCRT, and against which these measures are aimed.  This is a particular concern in those areas – 

such as SDLT and inheritance tax – where the DOTAS hallmarks are broadly drawn.  

3.12 Question 12: Are there any other conditions that should be considered?  

3.12.1 No comment.  

3.13 Question 13: How can HMRC best ensure that the internal review and appeals process work 

appropriately for recipients of stop notices?  

3.13.1 As outlined above, we do not believe that HMRC should be contemplating the changes to the stop 

notice provisions set out above.  If, however, these changes do go ahead, it needs to be clear exactly 

what basis HMRC have for believing a certain promoter is involved or that the scheme is the same 

as one already stopped. This will require there to be transparency on the implementation and 

internal review process around this, so HMRC can be seen to be acting properly. We would also 

suggest that there should also be a requirement for HMRC to report to an oversight body, who will 

oversee the process.   

3.14 Question 14: To what extent would publishing stop notices help inform taxpayers of the risks of 

entering into that scheme?  

3.14.1 We believe publishing some of the information contained in these notices might be useful, but this 

would need to be done in a way that is accessible for the average taxpayer. They should be written 

in clear, jargon-free language that sets out exactly what schemes they apply to, what it means for 

taxpayers in these schemes, and why. For example, the GAAR Advisory Panel opinions that are 

currently published are useful for agents and tax experts, but are borderline unreadable to the 

majority of taxpayers, who have no specialist knowledge. They will also need to be better publicised 

than they are at present - as mentioned above, the Spotlights HMRC currently publish are not 

suitable when it comes to getting HMRC’s message on tax avoidance out to taxpayers due to low 

public awareness. 

3.14.2 Given the potential for overlap between the proposed changes to these provisions and those to the 

DOTAS provisions outlined earlier in the consultation, HMRC should also ensure that only one set 

of clear information is published in respect of any particular scheme, with updates as needed. 

3.15 Question 15: If the notice is appealed (and not subsequently withdrawn) – when would publishing 

of the details of the promoter best provide taxpayers with the information they need? Should 

this be after the First-tier Tribunal has reached a decision or later?  

3.15.1 Our earlier comments on the efficacy of naming and shaming as an option are also relevant here. 

We believe the publication of the promoter’s details should not be publicised until at least after the 

FTT makes a decision, as this will provide a valuable objective third party oversight. This is key, given 

the potential damage that could be done to reputations of any advisers incorrectly named under 
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these proposed provisions. In the meantime, HMRC could publicise details of schemes that are 

currently being investigated and going through the courts, along with HMRC’s view that they are 

confident the scheme will not achieve its intended tax advantages. This will give taxpayers useful 

guidance on identifying aggressive schemes as soon as possible, without yet naming the promoters 

involved.  

3.16 Question 16: Would the proposal be a suitable way to achieve the government’s objective (as set 

out in para 4.9)? Are there any modifications that would help deliver that objective more 

effectively?  

3.16.1 We believe the proposals are suitable. Those changing their business structure for legitimate 

reasons will also be affected, but only in a way that they would already expect and be comfortable 

with.  It will only adversely impact those changing structures to avoid HMRC oversight.  

3.17 Question 17: Are there any other specific procedural safeguards which you think should apply to 

this power but which would not dilute the effectiveness of the proposal?  

3.17.1 No comment. 

3.18 Question 18: Are the proposals to deal with promoters who hide behind other business 

structures/entities or individuals appropriately targeted?  

3.18.1 We believe these measures are appropriately targeted. The given examples in the consultation 

document are all highly contrived ways to get around HMRC’s rules on promoters, and we cannot 

conceive of any legitimate reason why a person would choose to conduct business like this.  

3.18.2 There may be some instances where an adviser has multiple companies in their structure for 

legitimate business reasons. We would not think it likely that HMRC would target all of the entities 

in a structure for action as a matter of routine, if these entities are not providing tax advice services. 

However, we believe it should be possible for businesses to appeal against conduct notices if they 

have been issued to the wrong entities in their groups.  There should also be a clear expectation 

that HMRC will not seek to issue conduct notices against other entities in a structure if an adviser 

is engaging appropriately with HMRC to resolve any issues.    

3.19 Question 19: Does the opportunity to comment on the proposed terms of the conduct notice 

continue to provide an appropriate safeguard?  

3.19.1 Anyone affected by a conduct notice needs to have the ability to comment on the terms of the 

notice, to allow them to take it to court if necessary. 

3.20 Question 20: To what extent would the existing procedural safeguards that apply to this regime 

continue to provide an appropriate amount of internal scrutiny to any future use of these powers 

if changed under these proposals (paragraphs 5.7-5.9)?  

3.20.1 A conduct notice can only be issued on the authorisation of an authorised officer of HMRC, who are 

senior people in HMRC’s Counter-Avoidance Directorate. We believe this is an appropriate 

safeguard which should be continued. Again, we would suggest that there also be clear 

independent oversight of these powers 

3.21 Question 21: Do the proposed changes achieve an appropriate balance between providing a clear 

window for those in receipt of a conduct notice and the need to ensure that promoters cannot 

continue to manipulate the rules to prevent HMRC taking action against them?  
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3.21.1 The changes seem reasonable, as they will encourage people to engage with HMRC if they think the 

conduct notice has been improperly issued, instead of continuing to play for time. They also allow 

for the conduct notice to be set aside by the Tribunal where they do not agree with HMRC’s 

determination.   

3.22 Question 22: To what extent would the existing procedural safeguards that apply to this regime 

continue to provide an appropriate amount of internal scrutiny to any future use of these powers 

if changed under these proposals (paragraphs 5.11-5.13)?  

3.22.1 No comment. 

3.23 Question 23: Are the proposed updates to the POTAS threshold conditions to include further 

DOTAS failures proportionate?  

3.23.1 We believe that it is not always appropriate to bring a promoter into the POTAS regime upon 

making a DOTAS failure. It is possible for an adviser, even a careful one, to inadvertently fail to make 

a DOTAS disclosure – particularly in relation to SDLT and IHT planning, where the DOTAS hallmarks 

are drawn very broadly. 

3.23.2 We agree that it is not appropriate for HMRC to be able to issue a conduct notice in relation to a 

DOTAS failure where it is not significant, and we believe that the proposed updates reflect this.  

3.24 Question 24: To what extent would the existing procedural safeguards that apply to this regime 

continue to provide an appropriate amount of internal scrutiny to any future use of these powers 

if changed under these proposals (paragraph 5.15)?  

3.24.1 As mentioned in our response to Question 20, we believe the existing safeguard that conduct 

notices must be authorised by an authorised officer of HMRC is a valuable safeguard that should be 

preserved.  

3.25 Question 25: Do you agree that this change would enable HMRC to engage with potential 

enablers and get the required information from them to determine whether an enablers penalty 

is appropriate?  

3.25.1 We believe this change would lead to major client confidentiality issues. The proposals suggest that 

HMRC will be able to request information as soon as they have identified an arrangement they think 

is abusive, from somebody they believe has enabled it. While the consultation document says that 

evidence is required, the nature of this evidence is not obvious, and there is no clear safeguard in 

place to prevent an adviser having to hand over potentially sensitive client and business information 

to HMRC.  

3.25.2 Whilst the changes will make it legal for advisers to provide this information, it could damage trust 

between advisers and their clients if an adviser is incorrectly identified as a party to a scheme and 

has to disclose information to HMRC.  

3.26 Question 26: Where an enabler receives a notice from HMRC seeking information on other 

enablers in the avoidance chain how readily would the recipient have that information? Would 

it cause any problems for the recipient of the information notice?  

3.26.1 This will depend very much on what role an adviser plays in the supply chain. If they are only 

tangentially involved, they may struggle to provide any useful information to HMRC. We would 

suggest that it might be more appropriate for HMRC to be able to seek information from the 
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promoter of a scheme as to the identity of any other parties in the supply chain who might be 

caught by the enablers legislation (as, indeed, the example in Box 6.2 of the consultation proposes). 

3.27 Question 27: Do you agree that penalties should be raised in all cases once there is a final judicial 

ruling confirming that the scheme is abusive avoidance?  

3.27.1 Penalties should certainly not be raised before there is a final judicial ruling in place. If there is still 

a right of appeal at hand, then this should be allowed to run its course before any penalties are 

raised.  

3.27.2 We also would like to see safeguards in place so that any final ruling is appropriate for the purpose 

of filing penalties. For example, if a number of cases are being pursued in relation to the same 

scheme, and one taxpayer quits the appeal process due to lack of funds or interest in pursuing 

further litigation, we do not believe the others should be liable to penalties just because one 

taxpayer now has a final ruling against them.  

3.28 Question 28: To what extent do the proposed tiered threshold percentages provide a suitable 

balance between ensuring that penalties can be issued to enablers promptly while providing 

sufficient time for enough ‘defeats’ to confirm that the scheme is likely to fail?  

3.28.1 We believe these percentages represent a significant proportion of ‘defeats’, and so strike the 

balance between fairness to taxpayers and improved powers for HMRC.  

3.29 Question 29: To what extent do the conditions in 6.21 provide a suitable threshold for naming 

enablers of tax avoidance schemes who have received penalties if the addition threshold in 6.22 

is removed (in order to ensure that HMRC can advise taxpayers of that enabler’s penalty 

position)?  

3.29.1 These thresholds seem suitable, as they are significant in both number of failures and value of 

penalties. These are unlikely to be applicable to anyone but promoters repeatedly marketing very 

aggressive schemes.  

3.30 Question 30: To what extent would the existing procedural safeguards that apply to this regime 

continue to provide an appropriate amount of internal scrutiny to any future use of these powers 

if changed under these proposals?  

3.30.1 No comment.  

3.31 Question 31: What factors should the government consider in determining whether it would be 

appropriate to apply these measures from the introduction of the penalty regime in 2017?  

3.31.1 We do not believe it is appropriate to apply these measures retrospectively. We have sympathy for 

HMRC in that the regime has not worked as intended when it was introduced, but retrospective 

measures are widely perceived as unfair, and should only apply in the most serious situations. We 

do not believe this is one of them.  

3.32 Question 32: Do the proposed changes to the legislation make it sufficiently clear as to how the 

GAAR would apply to partnerships?  

3.32.1 We believe that the proposals should apply where there have been arrangements implemented by 

the partnership itself, that would amend the share of profits allocated to the partner. However, 

where one or more partners implement arrangements that do not affect the partnership profit 
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allocation, then we believe that any GAAR action should remain at the individual partner level. 

HMRC guidance in this area should set out clearly when each one applies.  

3.33 Question 33: To what extent are the existing safeguards within the GAAR suitable for cases 

involving a partnership, and for a responsible partner?  

3.33.1 These safeguards offer partnerships, through the representative partner, the same rights as other 

entities to which the GAAR applies. We believe these are suitable for situations in which GAAR 

action is taken at the partnership level.  

3.34 Question 34: To what extent would the existing procedural safeguards that apply to this regime 

continue to provide an appropriate amount of internal scrutiny to any future use of these powers 

if changed under these proposals?  

3.34.1 No comment. 

3.35 Question 35: Are there any additional amendments that are required to the draft legislation in 

respect of partnerships to ensure the changes are effective? 

3.35.1 No comment.  

4. About Saffery Champness 

4.1 Saffery Champness is the 13th largest UK accountancy firm by fee income. We presently have more 

than 80 UK partners and over 600 staff in nine offices in the UK and further offices in Guernsey, 

Geneva, Zurich, Dublin and Dubai.  

4.2 We are a firm with a deliberate focus; we do not try to be all things to all people. Instead we choose 

to specialise in specific sectors and areas of business where we have real in-depth expertise and 

experience. These include not-for-profit, private wealth, landed estates and rural businesses, 

professional and consultancy businesses, entrepreneurs, sports and entertainment, and 

international. 

 


