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1. Executive summary 

1.1 Saffery Champness welcomes the opportunity to comment on the call for evidence to simplify the 
VAT Land Exemption. 

1.2 In summary, we would highlight the following key points: 

 A simplification of the VAT rules in respect of the application of the exemption, and the 
application of the option to tax, would be well received but not where this leads to an 
increase in the VAT cost to businesses, charities or to end consumers;  

 Whilst making all land and property transactions subject to VAT could simplify the tax, it 
would create additional tax costs which would be contrary to the government’s social and 
economic policies. As a minimum there would need to be exceptions for residential assets 
classes including dwellings and those used for relevant charitable and relevant residential 
purpose (currently referred to in VAT law as RRP and RCP); 

 Changing from a default position under the law of exemption, to a default position of 
transactions being subject to VAT would not necessarily result in simplification as VAT is 
subjective and therefore where there are any exceptions, to meet other government 
policies, review of the law and HMRC’s interpretation of the law will still be required;  

 Previous attempts to codify VAT law (the rewrite of Schedule 10 VAT Act 1994 in 2009) has 
not resulted in simplification and there continues to be case law proceeding to the 
Supreme Court on the wording of this rewrite. Therefore, if Schedules 8, 9 and 10 VAT Act 
1994 are to be re-written it is likely to require significant investment from the government 
and from stakeholder groups to ensure that eventualities are covered and there is limited 
uncertainty or ambiguity. This time may be better spent improving guidance and providing 
more engagement time with taxpayers;  

 The review of the VAT exemption and the option to tax does however provide an 
opportunity for the government to stimulate the property sector in line with its objectives 
under its “build, build build” strategy as well as its stated position to move towards Net 
Zero.  Namely: 

 The zero-rating provisions in Schedule 8 VAT Act 1994 could be clarified, with the 
zero-rating flowing through the supply chain where the intention and the 
ultimate outcome, is the construction of new residential dwellings. HMRC’s 
limited view of the scope of the zero-rate to buildings under construction (or 
above “Golden Brick”) delays and, in some cases, prohibits developments from 
taking place; 

 VAT is also a barrier to the repurposing and retrofitting of existing properties. In 
2012 the government withdrew the availability for contractors to apply the zero-
rate to certain works to listed buildings. It is suggested that the removal of this 
relief should be reversed, and extended to works to all existing residential 
property. As a minimum it is suggested that the application of a reduced rate of 
VAT of 5% should be considered to enable existing properties to be modernised 
to assist with the move towards net zero. 

1.3 We would be happy to discuss the points raised here in further detail.  If you have any questions, 
or would like any further information, please contact: Sean McGinness, VAT Partner, on 0131 2213 
217 or email sean.mcginness@saffery.com.  
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2. Specific consultation questions 

2.1 Question 1: What is your experience of the VAT rules on land and property? 

2.1.1 As a VAT practice in a national accountancy and tax advisory firm we have vast experience in 
advising clients on the VAT rules relating to land and property. Our clients are involved in the 
following sectors: 

a. Housebuilders and developers of other residential asset classes including student 
accommodation and later living accommodation; 

b. Property investors with residential and commercial portfolios; 

c. Urban and rural estates with letting activities, and other activities such as the provision of 
holiday accommodation, and agricultural and sporting uses; 

d. Self-storage providers; and  

e. Businesses in the hospitality sector  

2.1.2 Across all the sectors where we advise on the land exemption, and associated concepts such as the 
option to tax and the availability of the zero-rate for new build residential asset classes, there are 
significant complexities that need to be considered.  The nature of VAT law requires each scenario 
and transaction to be reviewed to confirm the VAT position. This adds cost for clients.  Furthermore, 
existing guidance from HMRC is deficient in various areas, or has not kept pace with changes in the 
way businesses operate and therefore there is a significant amount of uncertainty due to lack of 
clear guidance. 

2.1.3 Whilst the consideration of simplification is welcomed, it is suggested that HMRC could assist 
taxpayers utilising the existing rules by providing better guidance and being more able to provide 
updated guidance as business practices change.  Improvements in general guidance, or potentially 
redacted non-statutory clearance templates for certain fact patterns would provide certainty on 
matters to both HMRC officers and taxpayers resulting in a simplification of the application of the 
law whilst maintaining the flexibility available under the current drafting. 

2.2 Question 2: Are there any supplies that are particularly difficult to establish the correct liability 
for, leading to financial and administrative burdens? Please explain 

Provision of land or property with other facilities/services  

2.2.1 The question of what is being supplied and whether the supply is of a right over land, or is instead 
something that falls within one of the exceptions to Schedule 9, VAT Act 1994 is challenging. As an 
example, in certain build to rent, or co-living developments residents/tenants expect a higher level 
of “services” to be provided along with their accommodation such as access to a gym, cleaning and 
laundry services, free WiFi and co-working spaces. Clear guidance or codification on the extent to 
which additional services change the nature of a supply is required. 

Options, compensation, rights over land 

2.2.2 The right to light continues to cause issue in terms of whether it is a right over land or not. Further, 
there is no clarity from HMRC on, if it is a right over land, whose land needs to be opted to tax to 
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make the supply taxable (e.g. is it the land which has been overshadowed, or the land on which the 
building that is causing the overshadowing is located). Clear guidance or codification is required.   

2.2.3 HMRC do not have a consistent position in respect of the VAT treatment of options granting the 
right to acquire property and whether the surrender of a right to acquire is a supply of an interest 
in land. Clear guidance or codification is required.  

2.2.4 HMRC Brief 12/20 has created difficulty in respect of whether dilapidations are covered by its new 
guidance. There is a lack of clarity in the published guidance and further clarification is required as 
to whether a payment for dilapidations is an exempt supply, subject to the option to tax, or whether 
it is outside the scope of VAT as a payment for damages.  There was a clear approach in the sector 
that the latter was correct but the issuing of ambiguous guidance from HMRC has caused 
uncertainty for taxpayers. 

Application of VAT to new residential property supply chains  

2.2.5 Whilst not directly covered by Schedule 9, VAT Act 1994 the application of the zero-rate under 
Schedule 8 VAT Act 1994, or otherwise, and the ability to reclaim VAT in a supply chain involving 
the construction of new residential property remains complex.  The law and guidance has not 
developed as the development supply chain has changed, resulting in businesses being forced to 
adopt contractual structures for VAT reasons only (see HMRC guidance VATCONST03540 regarding 
“golden brick” and deposits structures). Simplifying the position by allowing the zero-rate of VAT to 
apply at all stages of a residential development, whether a building is under construction or not 
would assist the government in meeting its “Build, Build, Build” strategy. 

Self-storage 

2.2.6 Despite the legislative update in 2012 there remains uncertainty as to whether a supply is one of 
storage when storage is an ancillary aspect to the taxpayer’s business.  

2.2.7 There can also be issues when deciding whether a “relevant structure” is involved, for example an 
open-sided barn. 

Licence to occupy 

2.2.8 Determining when a taxpayer provides a licence to occupy land can involve complex analysis of the 
contractual position (or the commercial reality of the service when no contract is in place).  The line 
between an “exclusive” licence to occupy and the supply of services, for example serviced office 
accommodation, is often difficult to identify and apply the current guidance.  

The Anti-avoidance test: VATA1994, Schedule 10, paragraphs 12-17 

2.2.9 The “anti-avoidance” test is mechanistic and taxpayers may be caught by it without being aware 
due to the widely encompassing definition of “development financier”. This is particularly true for 
those operating in the not-for-profit sector and can also catch developers involved in public-private 
finance initiatives where the end-user of the building makes exempt social supplies (health, welfare, 
education). 

The self-supply charge: VATA1994, schedule 10, paragraph 36 

2.2.10 As has been recently demonstrated in the Supreme Court case of Balhousie Holdings Limited v 
HMRC [2021] UKSC 2019/0103 new law (Schedule 10 was rewritten in 2009) must be carefully 



Simplifying the VAT Land Exemption: Comments from Saffery Champness 
 
 

 

[Filepath] 

Page 6 of 12 

 

drafted to ensure that a phrase such as “entire interest” does not result in protracted litigation. The 
Court is clear in Balhousie that VAT law is to be considered on its own merits and principles of 
conveyancing law cannot override its application. The VAT exemption and associated areas such as 
the option to tax and the application of the zero-rate could be simplified by clarity in law and/or 
guidance that the overall purpose of the transaction (such as the sale and leaseback in Balhousie) 
must be considered rather than HMRC considering when a property conveyance taking place as 
automatically meaning a supply is made for VAT purposes.  

2.3 Question 3: Do you think that the land and property VAT rules require simplification? Please 
explain why 

2.3.1 As is indicated above land and property transaction can be exempt, zero rated, standard rated or 
outside the scope. There is also the application of the reduced rate to construction elements of the 
property supply chain. These options lead to complexity and significant time spent by business and 
advisors in analysing every transaction, and elements of a transaction to identify where there are 
supplies and what rate will apply.  The timing of a development can change the VAT rate applicable 
to a supply.  As an example, the sale of a field could be subject to VAT at the standard-rate (opted 
property to most buyers), equally it could be exempt if sold to an individual who will build a home 
on it, or exempt if sold to a housing association who disapplies the option to tax.  The same field 
could also be zero-rated if the seller delays a few weeks and lays the foundation and has started 
the construction of a residential dwelling on these foundations. These variations in liability and the 
consequences to the seller of the land in terms of their input tax recovery makes considerations of 
viability of projects very difficult as the VAT treatment is unknown at the outset of the project. 

2.3.2 Additionally, the current rules in Schedule 9, VAT Act 1994 and the exceptions to the exemption 
need to be more prescriptive to enable businesses to understand when a supply of their land will 
be exempt, subject to the option to tax, and when it will automatically be standard-rated.  Whilst 
the difficulty in having prescriptive tests written into the law or guidance is acknowledged the 
current system of determining when the exemption applies is subjective.  This makes it time 
consuming and expensive for taxpayers to apply. Further, modifications over time to what is being 
supplied at the outset can trigger a change in the VAT liability which may not be identified resulting 
in unexpected costs to taxpayers, potential compliance issues and penalties and potential lost tax 
revenue to the government.  

2.3.3 Furthermore, the previous simplification in 2009 (Schedule 10 VAT Act 1994) was widely seen as 
complicating the land and property VAT rules (see above the example of the Balhousie litigation) 
and introducing provisions that are not widely used e.g. Real Estate Elections. 

2.3.4 Simplifying the rules should reduce professional costs and reduce the likelihood of businesses 
making mistakes that can lead to additional VAT costs and penalties arising where the business had 
originally considered the liability of the supply only to discover that HMRC took a differing view.  It 
is perhaps better guidance from HMRC on their interpretation of the law that is required, as well as 
a better process for engaging with HMRC where there are uncertainties.  

2.3.5 We would note that newer VAT regimes do not have option to tax and this simplifies the process of 
determining the VAT liability that applies. However, the flexibility that the existing option to tax 
process allows is welcome and it is suggested that any changes should maintain this flexibility.  
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2.4 Question 4: What are your views on the options presented in the OTS report outlined above? Do 
you agree with their assessment? 

2.4.1 As explained below, we essentially agree with the OTS assessment of the options presented in the 
OTS report. 

a) Removing the ability to opt and making all relevant transactions exempt 

2.4.2 Whilst exempting all property transactions would simplify the output side, the irrecoverable VAT 
on costs would make this suggestion unviable, and could lead to negative consequences in the 
property market as increased VAT cost may discourage proper repair and maintenance of buildings 
where landlords and owners can currently recover VAT. Further, it is a stated aim of the UK 
government to build more homes.  It is therefore essential that the zero-rating provisions are at 
least maintained, if not expanded, to encourage the construction of new homes. 

2.4.3 As well as direct property related considerations there would be further unwanted issues by 
exempting all property. Where a landowner rents land to a farmer this would, in most cases, be 
subject to an option to tax to enable any VAT incurred on costs associated with the letting of the 
land can be recovered.  By removing the ability to opt to tax the landowner may increase the rent 
to the farmer to cover their irrecoverable VAT thus increasing the cost to the farmer and their costs 
of food production. 

b) Removing the option to tax and making all land and property taxable at a reduced rate 

2.4.4 Whilst this may be attractive for most commercial property transactions it would not be welcomed 
in relation to the residential asset classes, and the charity sector. An irrecoverable tax charge on 
residential accommodation would appear to be counter to wider government strategy to build 
more homes and make more affordable homes available to buy and rent to people. 

2.4.5 By making all supplies of land and property subject to VAT this would also greatly increase the 
number of people required to register for VAT. 

c) Making all commercial land and property taxable at the standard rate with an option to exempt 

2.4.6 Introducing an element of choice by allowing taxpayers to “opt to exempt” property transactions 
create complexities, administration and risks for taxpayers. Many of the issues which make the 
current system complex would continue in the proposed system. 

2.4.7 The initial set up of the new regime would likely increase costs for businesses, at least in the short 
term and it is suggested that this option would not create any simplification. 

2.5 Question 5:  What are the advantages and disadvantages of making all minor and short-term 
interests in land and property subject to VAT? 

Advantages 

2.5.1 Making all minor and short-term interests in land and property subject to VAT has the potential to 
remove uncertainty in areas such as self-storage, where licences to occupy are granted (retail space, 
office space, venue hire etc), along with serviced accommodation and apartment provision. 
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Disadvantages 

2.5.2 There would potentially be an increase in costs for individuals, partially exempt businesses and 
charities etc. 

2.5.3 The definition of a short-term interest would require careful consideration to ensure that a VAT 
burden is not created that would result in less development or maintenance of property. 

2.6 Question 6: How should a minor and short-term interest be defined? 

2.6.1 As above, care would be required to ensure sufficiently robust definitions otherwise the same 
issues currently experienced would arise with respect to determining liability. 

2.6.2 For example, if the definition was anything not subject to a formal lease what is the impact if the 
reality is there is a lease even in the absence of a formal document. Also, how would break clauses 
affect the length of a lease?  Would the VAT position change if the hirer decided to end the letting 
early, or if a hirer extended the letting beyond what was defined as “short-term” would this result 
in different VAT position?  

2.6.3 There would need to be a clear definition of how any change of this nature would apply to short 
term residential lets that are not “holiday accommodation”. 

2.7 Question 7: What are your views on the option to make supplies of land and property subject 
to VAT apart from certain specified exceptions? 

2.7.1 Whilst subjecting most property transactions to VAT by removing the option to tax would be a 
simplification to the current rules, care would be required to ensure no increase in costs to certain 
sectors.  

2.7.2 Making all transactions taxable would increase SDLT, LTT and LBTT costs and would bring some non-
VAT registered suppliers of “exempt” land into the VAT net.    

2.7.3 Transitional rules would be required to protect those businesses and charities which currently have 
leases exempt from VAT and who are unable to recover input tax. The exemption would have to 
apply to the end of the lease period/break point otherwise the tenants would experience an 
unexpected VAT cost. Alternatively, a temporary refund mechanism could be introduced. 

Buyers and sellers of commercial property 

2.7.4 Most commercial property owners that supply or intend to supply commercial property elect to opt 
to tax to recover VAT on costs. Exercising the option to tax adds an unnecessary layer of 
administration, and failure to notify HMRC of the option to tax, can be costly. Making commercial 
property transactions subject to VAT will remove this administration and the risks associated with 
failing to opt. However, as noted above the currently flexibility is useful where potential buyers are 
VAT sensitive. 

2.7.5 The removal of the option to tax will also simplify TOGC transactions, which currently requires the 
buyer to opt to tax and notify HMRC of this prior to the date of supply, again creating risk.  

2.7.6 Permission to obtain option to tax would become redundant if all commercial property transactions 
were subject to VAT – these rules are often complex and not understood well by taxpayers. 
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Developers 

2.7.7 Developers often opt to tax to recover VAT on development costs and therefore rendering all 
commercial property transactions as subject to VAT would not significantly impact them. 

Owner occupiers 

2.7.8 Partially exempt businesses will be affected as VAT on rent and/or acquisition of commercial 
property will become an additional cost. 

2.7.9 Businesses that sub-let their premises can inadvertently make exempt supplies (and risk their ability 
to fully recover input tax) because they are unaware of the option to tax rules. Making the supply 
of commercial property compulsorily subject to VAT will remove this risk for owner occupiers. 

2.8 Question 8: Which particular supplies of land and property should continue to be exempt 
from VAT if this option were to be considered further? 

2.8.1 The supply of the residential, RRP and RCP properties mentioned in paragraphs 5 – 11 of Schedule 
10 VAT Act 1994 should continue to be exempt from VAT, or indeed the zero-rating could be 
extended in some case to align with the government’s wider strategy of building more affordable 
homes: 

 Buildings designed or adapted and intended for use as dwellings (for example, existing 
houses and flats) 

 Buildings designed or adapted and intended for use for relevant residential purpose 

 Buildings for conversion into dwellings (for example, pub conversions) 

 Buildings intended to be used for a relevant charitable purpose 

 Land sold to a relevant housing association (could be zero-rated to encourage faster 
development) 

 Land sold to an individual for construction of a dwelling (could be zero-rated to encourage 
landowners to make more self-build plots available) 

 Pitches for residential caravans 

 Moorings for residential houseboats 
 

2.8.2 The zero-rating in Group 5, Schedule 8, VAT Act 1994 should be retained in respect of first grants 
of major interests in dwellings, and buildings intended ‘solely’ for a RRP or RCP to enable developers 
of such properties to recover VAT on development costs.  

2.8.3 By automatically making supplies of land and property subject to VAT this will increase costs for 
many including charities and sports clubs and therefore for this to be workable and not to create 
an unacceptable burden on these bodies there would need to be an exception or a mechanism for 
these bodies to recover the additional VAT cost.    

2.8.4 The anti-avoidance measures (paragraph 12 of Schedule 10, VAT Act 1994) should also continue to 
apply to prevent partially exempt businesses engaging in certain planning arrangements. 
Modification may be required to encompass the mandatory standard rating and there being no 
option to disapply. 
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2.9 Question 9: Are there any supplies that should be subject to VAT that are currently exempt or 
vice versa? 

2.9.1 No comments in addition to those already noted in questions 1-8 above. 

2.10 Question 10: What are your views of linking the VAT liability of interests in land to those recorded 
in Land Registers in England, Scotland, Wales and Northern Ireland? 

2.10.1 It is our understanding that the Land Registers are going through a period of updating so that 
implementing a system tying VAT to the Land Registers would appear problematic to implement 
until such time the update is complete. Further, as is highlighted above Balhousie indicates that 
relying on conveyancing principles to determine when a VAT supply is made, or when VAT law 
should apply, is not always aligned and therefore tying VAT to land registry notifications or changes 
is not welcomed. 

2.11 Question 11: What are the potential advantages and disadvantages of such an approach? 

2.11.1 Significant awareness raising would be required to ensure businesses were aware that registering 
land would either automatically create a taxable or exempt supply. 

2.11.2 On a practical level, would the “independent and publicly accessible record” be sufficiently accurate 
and up to date? If businesses are using the record to determine liability it would have to be as close 
to real time as possible. 

2.12 Question 12: Do you have any other suggestions on how the land and property VAT rules could 
be simplified? 

2.12.1 A taxpayer is bound by the decision to opt to tax for 20 years. Many businesses feel this is too long 
and we would suggest that it could be aligned to the Capital Goods Scheme period of 10 years which 
would protect HMRC’s position in respect of input tax adjustments.  

2.12.2 If all property transactions (with specified exceptions) become taxable, should there be a de 
minimis supply of property that could remain exempt?  

2.12.3 The scope of the zero-rating provisions in Group 5, Schedule 8, VAT Act 1994 to include the grant 
of a major interest in land that has outline planning permission for residential property would be 
beneficial for the government’s strategy. 

2.12.4 Currently, the supply of land with residential planning is exempt subject to the option to tax, which 
means either the supplier does not recover VAT on the planning permission costs (in the event of 
an exempt supply) or the purchaser incurs a VAT cost/ suffers a VAT cash flow cost on the 
acquisition of land that is ultimately to be used for residential property. 

2.12.5 Zero-rating the supply of land with planning permission for residential property will remove issues 
related to whether “golden brick” has been achieved, a route that land owners pursue to achieve a 
tax-free sale with input VAT recovery.   

2.12.6 To protect the revenue in such a scenario, HMRC may want to consider a change of use charge 
whereby if the buyer failed to use the land for the specified purpose within a certain period of time, 
for example, 10 years, then the buyer would be liable to a VAT charge equivalent to the VAT that 
would have been due had the transaction been subject to VAT (assuming the land sale would, other 
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than as a result of the application of the zero-rate, be subject to VAT). Thought would also need to 
be given to unwinding any initial SDLT saving on the acquisition.  

2.12.7 A process of certification could be introduced where the buyer warrants they will use the land to 
build residential units, or they will dispose of their land interest to a party who will use the land for 
residential purposes (the latter also being zero-rated). HMRC utilise certification in other areas of 
the application of the zero-rate, and it is therefore assumed that this is viewed as robust process. 

2.13 Question 13: Would you prefer to keep the VAT rules on land and property as they are? If so, 
please explain. 

2.13.1 If the rules do not change then to assist businesses we would recommend addressing the following 
issues.   

HMRC administration  

2.13.2 Taxpayers and agents are becoming increasingly frustrated when dealing with the Option to Tax 
unit. Problems are encountered with respect to: 

 Signatories and HMRC querying forms signed by trustees or authorised signatories of 
corporate directors.  

 Belated notification/permission to opt – the processing time for such notifications is 
significant and results in taxpayers not knowing if the supply will be subject to VAT. If the 
belated notification/permission to opt is accepted the taxpayer then has a long period in 
which to revert to customers to correct the VAT position. 

 Processing times – even for straightforward options, the long delays in HMRC 
acknowledging options to tax continues to cause problems for businesses. Especially when 
a buyer requires evidence of a seller’s option to tax or a seller requires evidence of a 
buyer’s option to tax in a TOGC transaction. 

Register of options 

2.13.3 Due to the long length of the option to tax there are many times a business does not know if 
land/property has been opted to tax which continually causes problems when looking to sell or let 
land.  Lack of such knowledge can often cause property owners to charge VAT in error then having 
to apply for a belated notification or reverse VAT entries.  Improved access to option to tax 
information held by HMRC would assist taxpayers in applying the correct VAT rate. 

2.13.4 If the rules are not to change then we would like to see an automated option to tax system whereby 
the business can notify online and receive an immediate acknowledgement. Any new system needs 
to be much more user friendly and give access to all businesses to ensure that this would be 
workable 

3. About Saffery Champness 

3.1 Saffery Champness is the 15th largest UK accountancy firm by fee income. We have more than 80 
UK partners and over 700 staff in nine offices in the UK and further offices in Guernsey, Geneva, 
Zurich, Dublin and Dubai.  
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3.2 We are a firm with a deliberate focus; we do not try to be all things to all people. Instead we choose 
to specialise in specific sectors and areas of business where we have real in-depth expertise and 
experience. These include real estate development and investment, not-for-profit, private wealth, 
landed estates and rural businesses, professional and consultancy businesses, entrepreneurs, and 
sports and entertainment.  

 


