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1. Overview 

1.1 We welcome the opportunity to add our comments to the consultation on off payroll working in 

the private sector. 

1.2 We would support the general points made by both the CIOT and ICAEW in their representations 

on this consultation.  In particular, we would support the call for a longer timeframe for 

implementation of any changes to the private sector rules to give the fullest opportunity to 

analyse the impact of the reforms to off payroll working in the public sector.  We also support 

calls for greater alignment between the tax and legal bases for employment, the consistency of 

tax treatment between various different methods of working and equality of tax treatment 

between those working in the public and private sectors.    

1.3 One area of concern we hold is that this consultation is running in parallel with, rather than as 

part of, the wider review into employment status matters following Good work: the Taylor review 

of modern working practices.  We are concerned that there is a disconnection in the development 

of a new framework for determining employment status and we believe that a consensual 

approach involving the Government, HMRC, the legal and accountancy professions, employers, 

trade unions, labour providers and representatives from industries with particular rules relating to 

employment status should have been undertaken before contemplating any changes to the 

existing IR35 regime.   

1.4 In our response to the consultation on employment status following the Taylor Review, we 

expressed the opinion that if any changes are made to the current employment status rules and 

definitions, these must have the effect of increasing certainty for both workers and engagers.   

1.5 The current (case law driven) position means that it can be difficult for both engagers and workers 

to reach a conclusion on employment status in more complex, borderline cases without recourse 

to specialist advice and possibly the Tax or Employment Tribunals.  In particular and with 

reference to paragraph 2.9 below, we note the recent IR35 cases of which around three quarters 

have been ruled against HMRC. 

1.6 By consulting on the income tax and National Insurance Contribution treatment of workers 

engaging via limited companies, this consultation ignores the Corporation Tax and VAT issues for 

the engager and the intermediary companies, the “employer” responsibilities for the engager 

such as gender pay gap reporting and the wider issue of employment rights for these workers.   

1.7 We believe that until such time as these issues have been considered, any changes to the income 

tax and NIC treatment of workers engaged via limited companies will necessarily be short-term 

and could undermine fragile business confidence in the face of other external pressures such as 

Brexit and at a point in time where they are already facing worker availability and cost issues. 

1.8 While we appreciate that there should not be a difference of treatment between contractors in 

the public and private sector, until such time as the impact of the 2017 public sector reforms are 

fully known, we support the focus on the other matters covered in the consultation.   

1.9 For the avoidance of doubt we do not necessary consider the encouraging of greater supply chain 

due diligence and/or greater reporting obligations to be straight alternatives to the extension of 

the public sector rules to the private sector.  A more detailed consideration of these approaches – 

and other possibilities including how HMRC could make best use of the forthcoming Making Tax 

Digital changes to increase compliance with IR35 – should form part of a more rounded debate on 
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the matter, allowing HMRC, the Government, businesses, contractors, intermediaries and advisers 

the opportunity to make a more informed decision.  Part of any such wider debate on the issues 

should be consideration of whether IR35 as it currently stands is still the right approach: the 

current consultation rules out any changes to the underlying principles, but we believe that it is 

important to look critically at whether this is – particularly after any changes from the Taylor 

review are made – the right medium- to long-term approach. 

1.10 If you have any queries on the issues raised in this response, or would like to discuss any points in 

more detail, please get in touch with Robert Woodward, Senior Manager – Employment Tax on 

020 7841 4228 or at robert.woodward@saffery.com. 
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2. Responses to the specific options being consulted on 

2.1 Extending the public sector rules to the private sector 

2.2 We are of the opinion that the government should currently avoid making changes to the existing 

off-payroll working (IR35) rules for private sector engagements due to the on-going consultation 

on employment status. 

2.3 Any reform of the employment status rules could reduce the need for IR35 or equivalent 

provisions in future, and we would argue against making substantial changes now only to 

introduce further significant amendments in the medium term.  The government should instead 

evaluate the need for any changes to the IR35 rules, as part of the implementation of updated 

and codified employment status tests. 

2.4 Delaying any action on IR35 for the private sector will also allow for a longer period for the 2017 

changes to off-payrolling for the public sector to bed in and be assessed.  The analysis of the tax 

impact of these reforms will only be known once the tax compliance cycle for the year to 5 April 

2018 is complete, in particular the filing of Income Tax Self Assessment returns due on 31 January 

2019 and Corporation Tax Self Assessment returns due nine months following the end of the 

accounting period covering (in whole or in part) up to 5 April 2018.  

2.5 We note from the IFF Research report into the public sector changes that was commissioned by 

HMRC which reported in May 2018 that around 15% of “site” public sector bodies were unaware 

of the changes until after they had taken effect.  From experience, this replicates the experience 

of third sector employers who were impacted by the reforms.  While it is noted that all “central 

bodies” were aware at least one month before the changes took effect, these bodies had a much 

greater lead in time due to the report following the 2012 “Review of the tax arrangements of 

public sector appointees”.   

2.6 We anticipate that the “sites” as surveyed by IFF are more akin to small and medium sized 

enterprises (SMEs) who are the majority of employers in the UK and therefore would require 

greater lead-in time to any changes. 

2.7 We are also concerned that as part of the implementation of the public sector rules, a key part 

was the encouragement of the use of the Check Employment Status for Tax (CEST) tool.  Our 

concerns with CEST is that it is currently unfit for purpose, especially around its failure to consider 

mutability of obligation and the fact that it does not take into account industry specific matters 

such as the Film and TV Production Industry Guidance notes (please see section 3.1 below).   

2.8 CEST is a, if not the, key source of technological support for private sector SMEs making 

employment status determinations.  It is currently the preferred HMRC source for assisting with 

employment status determinations generally within the private sector following the withdrawal 

of the Employment Status Indicator tool.  It is therefore vital that its impact is reviewed, and the 

ongoing problems identified by the ICAEW and others addressed, as a matter of priority, and 

certainly before any extension of the public sector off-payrolling rules is considered.    

2.9 We note from the consultation that HMRC consider that 90% of contractors are non-compliant 

with IR35.  However we further understand that HMRC’s definition of “non-compliant” in this 

context includes cases taken to the Tax Tribunal and these cases remain within the definition of 

non-compliant even where HMRC has lost the case.  Due to the increased number of IR35 cases in 

the past twelve months, we recommend that the outcome of these and forthcoming cases is 
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taken into account in determining the true level of non-compliance (and the consequential tax 

loss) before making significant changes to IR35, especially because the current public sector rules 

have no appeal mechanism where a status determination has been made. 

2.10 We also note that HMRC estimate the public sector IR35 reforms has resulted in a further 58,000 

public sector employees.  However this figure has not been analysed to determine how many of 

these employees are new hires, were formerly contractors and the number of contractors who 

were previously employees of agencies or their own (now closed) limited companies. 

2.11 Overall we are therefore concerned that the consultation is based on conclusions drawn from 

incomplete data and would therefore consider it prudent to defer any changes until that data is 

complete. 

2.12 We also believe that, should any changes be made, it is crucial that they are accompanied by a 

clear and robust appeal mechanism.  As the CIOT and ICAEW have both highlighted, the public 

sector off-payrolling rules lack such a mechanism, leaving contractors to use the self assessment 

system to dispute a status determination.  Giving contractors the ability to dispute a 

determination at the time it is made will give earlier certainty to all parties (including HMRC) and 

will also increase taxpayers’ confidence in the fairness of the system, which we believe will help 

support ongoing compliance. 

2.13 Encouraging or requiring business to secure their labour supply chain 

2.14 We actively encourage due diligence on the supply chain and so would support any move to 

ensure this occurs.  In doing so we would recommend that the approach taken is to recognise 

accreditation of labour suppliers by bodies such as the Association of Professional Staffing 

Companies (APSCo), the Freelancer & Contractor Services Association (FCSA), the Recruitment & 

Employers Confederation (REC) and The Employment Agents Movement (TEAM).   

2.15 As accreditation from APSCo, FCSA, REC or TEAM involves reviewing both tax and legal matters, 

actively encouraging accreditation would allow HMRC to concentrate resources on policing non-

accredited supplies.    

2.16 The accreditation process undertaken by these bodies, while different, all draw on (but exceed) 

the HMRC guidance on the use of labour providers.  On this basis we would support moves to put 

the current guidance on a statutory basis as this would meet one of our underlying points that 

there should be greater alignment between the tax and legal basis for employment and such an 

approach encourages cross-discipline reviews. 

2.17 Additional record keeping 

2.18 Rather than requiring businesses to assess whether workers engaged via limited companies 

should be deemed to be employees, we support the current framework that requires the 

contractor to self assess and HMRC to police those assessments.  In assisting HMRC in that 

policing we would support in principle the requirement for additional returns to be prepared and 

submitted covering payments to off-payroll workers.  

2.19 We are though concerned that if such an approach is taken it will result in greater administrative 

burdens on businesses.  As approach to address these concerns, we recommend that such 

reporting would use the existing reporting obligations on certain businesses such as Section 16 

Taxes Management Act 1970 returns or the quarterly Employment Intermediaries reporting for 

labour agencies. 
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3. Sector-specific rules 

3.1 By way of background we represent a number of clients with a particular interest in the 

distinction between employed and self-employed workers.  In particular we represent a number 

of clients within the Film and TV production sector who have been operating within the rules laid 

down by the HMRC Film, Television and Production Industry Guidance notes.  These notes, 

available on the (archived) HMRC website at 

http://webarchive.nationalarchives.gov.uk/20140721202711/http:/www.hmrc.gov.uk/specialist/f

i-notes-2012.pdf, determine where a particular worker can be treated as self-employed for tax 

purposes.   

3.2 We are also recognised as one of the leading providers of accountancy and tax services to the 

recruitment sector working with both clients and representative bodies and as with the Film and 

TV production sector, recruitment businesses and labour suppliers have particular industry 

specific rules relating to the tax treatment of workers. 

3.3 The off-payroll working consultation makes no reference to these specific rules.  We believe that 

it is important that the existence of these rules – and of the particular issues that they were 

created to address - is acknowledged as part of the consultation process.  We consider that 

acknowledgement needs to be given to formally retaining (possibly in amended form) separate 

sector-specific rules within any changes to off-payroll working.    
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4. About Saffery Champness LLP 

4.1 Saffery Champness is the 12
th

 largest UK accountancy firm by fee income. We presently have over 

70 UK partners and over 550 staff in nine offices in the UK and further offices in Guernsey, Geneva 

and Zurich.  

4.2 We are a firm with a deliberate focus; we do not try to be all things to all people. Instead we 

choose to specialise in specific sectors and areas of business where we have real in-depth 

expertise and experience. These include not-for-profit, private wealth, landed estates and rural 

businesses, professional and consultancy businesses, entrepreneurs, sports and entertainment, 

and international. 

 


