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1. Executive summary 

1.1 We welcome the chance to comment on the proposals to require large businesses to notify HM 
Revenue and Customs (HMRC) where they have adopted an uncertain tax treatment. 

1.2 In summary, our key points are as follows: 

• The notification regime introduces an additional administrative burden which will require 
businesses to incur costs to second guess HMRC's approach in technically difficult 
circumstances. HMRC are urged to consider publishing suitable anonymised and redacted 
responses to clearance applications to assist businesses with making the decision as to 
whether their treatment is uncertain as a result of HMRC’s approach in their sector. Both 
positive and negative clearance responses should be made available.  

• HMRC should ensure that it allocates sufficient resources to the new regime to enable it 
to process notifications, act promptly on them and update guidance, otherwise businesses 
may question why they are required to incur the additional costs of complying with the 
new regime (particularly within the context of an extension of the Making Tax Digital 
(MTD) programme to cover corporation tax). HMRC’s ability to liaise with businesses 
within the notification regime but which do not have a CCM should also be adequately 
resourced. 

• Although exclusions from the notification regime are welcome, an alternative approach 
might be for notifications to refer to disclosures made elsewhere. 

• A materiality threshold is essential to avoid businesses having to devote time and resource 
to transactions that are not material within the context of their commercial/economic 
activities.  

• Given the subjectivity as to whether a tax treatment is “uncertain”, penalties should be 
applied only in extreme circumstances. Penalties imposed on the business would seem to 
be sufficient to protect the integrity of the new regime. 

 

1.3 Section 2 below makes some general comments on the proposals, and section 3 covers our 
responses to the specific questions raised in the consultation document. 

1.4 We would be happy to discuss the points raised here in further detail.  If you have any questions, 
or would like any further information, please contact: Robert Langston, National Tax Partner, on 
0207 841 4129 or email robert.langston@saffery.com or Alison Hobbs, Director, National Tax, on 
0207 841 4016 or email alison.hobbs@saffery.com.  

2. General points 

2.1 We recognise the importance of HMRC’s role in optimising the timing and amount of tax collected, 
especially in the current economic environment. HMRC’s activities must, however, be undertaken 
within the context of an equitable framework of rights and responsibilities for both taxpayers and 
HMRC.  

2.2 Although the proposed threshold criteria under which large businesses would be required to notify 
HMRC of uncertain tax treatments are aligned with existing large business thresholds, they 
nevertheless introduce an additional administrative burden, and costs, for large businesses. The 
circumstances which could result in a notification requirement arising are widely drawn and require 
businesses to second guess HMRC's approach in technically difficult circumstances. This could result 
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in businesses expending resources and submitting notifications to HMRC where the taxpayer’s 
treatment is more likely to be correct than incorrect.  

2.3 Clarity is required regarding the interaction of the notification requirement and penalties. For 
example, whether HMRC would pursue a penalty if an uncertain tax treatment was not notified but 
HMRC subsequently considered that a notification ought to have been made.  

2.4 We would also ask HMRC to confirm how this notification regime will work in the context of any 
extension of the MTD programme to cover corporation tax.  If the proposed MTD regime for income 
tax is extended to cover corporation tax, then businesses will be required to send HMRC financial 
information on a quarterly basis, as well as confirm their corporation tax position post year-end and 
complete the declarations and notifications required under this regime and SAO.  It will be crucial 
that HMRC is able to make good use of the information it is given, and that this does not just become 
an additional administrative burden on business. 

2.5 HMRC’s capacity to process notifications needs consideration to ensure the proposed regime 
operates efficiently. In our experience the clients that will be affected by the new regime tend to 
be risk averse and as a result would be unlikely to have a reporting requirement. However, it may 
be that reporting officers take a prudent approach and, at least initially, large numbers of 
potentially unnecessary notifications are made to HMRC.  

2.6 It is also worth noting in this context that such risk averse businesses are likely to already be 
highlighting areas of uncertainty to HMRC by seeking clearances or via white space notes in their 
tax returns.  Given the Exchequer impact set out in the Consultation Document we are, therefore, 
not confident that this measure will generate real value for HMRC, particularly in the context of the 
additional burden it will place on affected businesses. 

2.7 As set out in the consultation document, a key reason for introducing the new regime is to allow 
HMRC to act promptly where it becomes aware of uncertain tax treatments being adopted. HMRC’s 
ability to act on notifications to make interventions, together with the time limits when this should 
be done and the interaction with existing enquiry time limits, must be addressed.  

2.8 It is likely that notifications will highlight areas where existing legislation or HMRC guidance is 
unclear.  HMRC should ensure that these – and particularly guidance – is updated promptly where 
uncertainties are identified. This will help to ensure that other taxpayers with the same 
circumstances have a clearer basis for determining their tax position.  We would expect that this, 
in turn, will help to reduce the number of notifications needed and the number of HMRC 
interventions required across the wider business taxpayer population. 

3. Specific consultation questions 

3.1 Question 1: Do you think the suggested threshold criteria are suitable for the requirement to 
notify? 

3.1.1 As the proposed notification requirement is targeted at large businesses and there are other 
existing thresholds applicable to such businesses under the Senior Accounting Officer (SAO) and the 
Publication of Tax Strategies regimes, we consider that it is reasonable to align the proposed 
uncertain tax treatment notification threshold criteria with these existing regimes, rather than 
introduce additional threshold criteria.  

3.1.2 The notification requirements for UK businesses that are below the proposed notification threshold 
criteria but which are part of global businesses that exceed the threshold criteria should be clarified.  
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We would suggest that (in the same way as the SAO requirements) the criteria are applied to the 
UK group only. 

3.2 Question 2: Do you think there are any other areas that should be excluded from the notification 
regime? 

3.2.1 In the interests of reducing the administrative burden on businesses, it would be helpful if “routine” 
annual matters were excluded, e.g. eligibility or not of additions for capital allowances. These 
should be dealt with, as they are at present, by way of disclosure in the tax computations together 
with sufficient description to allow HMRC to query the eligibility for capital allowances if they decide 
to. 

3.2.2 Although exclusions from the notification regime are welcome, it may become administratively 
burdensome for companies to wrestle with a decision as to what needs to be disclosed where and 
how. An alternative approach might be for notifications to refer to disclosures elsewhere (e.g. in 
the 'white space' in tax returns), with businesses either saying that no additional disclosures are 
required under the uncertain tax notification regime, or that the following uncertain tax 
notifications are being made. The uncertain tax treatment notification would therefore become an 
annual overall notification/disclosure summary.  

3.2.3 Where HMRC has agreed to the application of specific methodology, such as agreeing a special 
partial exemption method, it is suggested that where there is already a mechanism under that 
agreement that requires a business to consider whether the application of the agreement remains 
fair and reasonable, or otherwise applicable, then these areas should be excluded. The consultation 
document refers to VAT partial exemption as being an example of an area where uncertainty may 
lie. There is already a clear process under the law that applies to deal with uncertainty in this area.  

3.3 Question 3: Do you think the definition and principles in IFRIC23 are appropriate to be used for 
the requirement to notify?  

3.3.1 As noted in the consultation document, IFRIC23 requires an assessment of whether it is probable 
that a tax authority (including a court) would accept an uncertain tax treatment. It therefore looks 
to the ultimate outcome, and not solely the likelihood of challenge by HMRC. The proposed 
measure differs in that it requires businesses to make an assessment not of the ultimate outcome, 
but to identify and notify uncertainties that HMRC is likely or might wish to challenge. This will 
result in taxpayers being required to second guess HMRC's approach on matters that would not 
necessarily be considered as part of the year-end/audit process.   

3.3.2 We would suggest that in order for this to be a workable approach, HMRC will need to provide 
information on their internal criteria for deciding that an issue should be challenged, and that they 
should be as transparent as possible in sharing details of any areas that are the subject of particular 
focus, on an ongoing basis.  Even with this information, there are likely to be cases where it is 
difficult for a taxpayer to identify whether or not a notification is required. 

3.3.3 Clarity is required as to whether the principles in IFRIC23 should be used as part of the structural 
narrative of notifications, or as a guide to the principles to apply to notifications.  

3.4 Question 4: Do you think there would be any problems with the person considering whether 
notification is required, being different to the SAO? 

3.4.1 There should be a clear procedure for who should report and how they should do so.  Given the 
additional administrative burden that will arise on the internal tax functions of large businesses due 
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to the proposed reporting regime, we consider that the report itself should be made by the SAO.  
That would not, in our view, prevent a business from using other resource (for example, an internal 
tax function) to help assess whether notifications need to be made    

3.5 Question 5: Do you think the proposed de minimis threshold of £1m is reasonable for the 
notification of uncertain tax treatment? 

3.5.1 See comment regarding Question 6 below.  

3.5.2 Clarity as to when tax treatments should be considered cumulatively rather than individually and 
the de minimis threshold for UK businesses that are part of large global businesses will be required.  

3.6 Question 6: Do you believe there are strong arguments for a materiality threshold? 

3.6.1 A materiality threshold is essential to avoid businesses having to devote time and resource to re-
evaluating transactions that are not material within the context of their commercial/economic 
activities because HMRC may take a different view of how they are treated for tax purposes. The 
capital/revenue divide is one such area where this would be relevant. 

3.6.2 A threshold of the higher of £1m or the materiality level for the relevant business would therefore 
be appropriate. 

3.7 Question 7: Do you envisage problems determining the £1m threshold for indirect taxes, 
particularly VAT? 

3.7.1 Yes. A monetary threshold based on tax difference will be challenging for business to apply.  The 
reason for this is that VAT treatment of certain transactions can affect both VAT payable to HMRC, 
and VAT reclaimable from HMRC. It would therefore be burdensome on taxpayers who may be 
required to run several different partial exemption models to identify the affect each uncertain 
transaction type is having on the net tax difference in a financial or tax year. This becomes even 
more challenging if the requirement is based on a financial year which is not aligned with a VAT tax 
year.  

3.8 Question 8: If so, can you suggest how these problems could be mitigated? 

3.8.1 It is suggested that HMRC will have to consider different methods of calculating materiality for VAT 
payable on supplies made and VAT recoverable on costs incurred. It is suggested that for an 
uncertain treatment on supplies made to be reportable a materiality threshold based on the net of 
VAT value payable for those supplies should be used.  If this is above a percentage of total sales 
made, and above a threshold then the treatment would be reportable.  

3.8.2 For VAT recovered on costs, excluding those costs whose recovery is calculated by reference to a 
partial exemption methodology, or other VAT apportionment mechanism, a tax difference 
threshold is easier to apply as generally the VAT is either recoverable or not. 

3.8.3 As indicated at 3.2.3 it is suggested that where there is already a mechanism for HMRC to revisit or 
query a methodology applied, for example a partial exemption methodology, then this type of 
methodology should be excluded from the notification requirements. Those with a special method 
of VAT recovery have been through a process with HMRC and agreed that the method is fair and 
reasonable.  The taxpayer has also committed to reviewing and advising HMRC of any material 
change in circumstance when agreeing this methodology. Under the standard method both HMRC 
and taxpayers can utilise the standard method override if the standard method does not give a fair 
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and reasonable result. It is suggested that these mechanisms already give HMRC the power to 
consider uncertainty in a method and therefore additional notification of the impact of an uncertain 
approach to partial exemption should not be required, noting the comments at 3.8.1 on the 
difficulty businesses would face in quantifying whether the difference is material or above the 
proposed thresholds.   

3.8.4 The comments at 3.8.3 would also apply to the application of the capital goods scheme and any 
business/non-business apportionment calculations required to be made by businesses.  

 Question 9: Do you consider that it would be beneficial to supplement the main requirement with 
a specific list of indicators of uncertainty? 

3.9.1 Yes. The supplemental information should, however, be included within the legislation rather than 
by way of HMRC guidance. While the guidance provided by HMRC in the consultation is helpful, 
HMRC guidance should not be used instead of properly drafted legislation. 

3.9.2 The HMRC guidance should, however, be regularly updated to include examples (based on 
notifications submitted) of situations which do and do not fall within the legislation.  This is likely 
to be particularly relevant as the legislation beds in, when, as we note above, risk-averse businesses 
may over-report to ensure that they are compliant, so resource to make these updates should be 
available from the outset. 

 Question 10: Do you agree with the proposed examples, and do you have any others which you 
consider would be helpful? 

3.10.1 No comment. 

 Question 11: Do you think the SAO certification process is appropriate for the notification 
requirement? 

3.11.1 As the SAO process is already established, it would make sense to use this as the basis for the 
proposed uncertain tax treatment notification requirement.  

 Question 12: Would reporting VAT and PAYE issues occurring in the tax year, rather than in the 
accounting period for the company, cause any significant difficulties? 

3.12.1 Reporting for a tax year for PAYE purposes rather than for an accounting period should not cause 
too many problems and may in fact be preferable to using an accounting period because the tax 
year is how PAYE matters are currently dealt with.  

3.12.2 For VAT purposes it is suggested that the reporting, should annual methodologies such as partial 
exemption, capital goods scheme and business/non-business calculation be included within the 
reporting requirements (see 3.8.3 for comment on why it is believed that these should be excluded), 
must be in line with a VAT tax year and not the financial year. 

 Question 13: What alternative person could be responsible to make the notification for large 
partnerships? 

3.13.1 The person responsible for making the notification could be the partner/nominated member who 
signs the partnership tax return.  
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 Question 14: Alternatively, what process (other than the SAO) could be used for a single, annual 
notification? 

3.14.1 No comment.  

 Question 15: For each relevant tax, what information do you think could be reasonably provided 
as part of the notification requirement, in addition to a concise description and indication of 
amount? 

3.15.1 The proposed new notification requirement will be an additional administrative burden to 
businesses as they will need to consider the information to include in notifications, take appropriate 
advice and retain documentation regarding their decision to notify or not notify their treatment of 
matters. As this is a notification regime rather than an enquiry regime it does not seem appropriate 
for voluminous documentation to be provided at the notification stage. This would place an 
unnecessary burden on the company and on HMRC. The requirement to provide any further 
documentation should follow after HMRC has considered whether the notification gives it reason 
to seek more information. 

3.15.2 As not all the large businesses to which the proposed regime will apply will have a CCM, those 
businesses could be potentially disadvantaged compared to those that have a CCM. The detailed 
knowledge and understanding of a business that a CCM would have, together with the open 
channel of communication a CCM provides, would be very useful when discussing with HMRC the 
correct level of disclosure, and reduce the likelihood of HMRC requiring further information to be 
included on the notification. HMRC should therefore consider how it might resource liaison with 
businesses within the new notification regime but which do not have a CCM.    

 Question 16: Do you think there are any common disputes, that due to the complex nature of 
such disputes, where specific documents or information should be provided alongside the 
notification? 

3.16.1 See comments regarding Question 15. 

 Question 17: Do you think the principle and quantum of the existing SAO penalty regime is 
sufficient for the integrity of the notification requirement? 

3.17.1 Given the subjectivity as to whether a tax treatment is “uncertain”, and the fact that taxpayers are 
being asked to make a judgment call on whether HMRC are likely to agree with a particular 
interpretation, and not that they would ultimately be likely to be found to be right, penalties should 
be applied only in extreme circumstances, i.e. if a reasonable person might reasonably have 
concluded that the treatment was uncertain at the time the decision is made.  

 Question 18: Regarding the penalty in 6.3.2, who do you think should be liable to a penalty, the 
person liable to notify or the entity, and, if more than one (legal) person, in what circumstances, 
and to what quantum, would these persons be culpable/liable? 

3.18.1 The new measures provide an additional personal risk for the person making the notification in 
addition to the potential penalties under the SAO regime. We consider that it is unhelpful for HMRC 
to impose personal penalties as it would seem to set a precedent for further person penalties in 
other circumstances and could result in individuals being reluctant to take on the personal risk.  

3.18.2 Penalties imposed on the business would seem to be sufficient to protect the integrity of the new 
regime. 
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 Question 19: Do you have any comments on the assessment of equality, and other impacts? 

3.19.1 No comment.  

4. About Saffery Champness 

4.1 Our performance in the last financial year has placed us in 13th position within the top 50 UK 
accountancy firms by fee income. 

4.2 We currently have more than 80 UK partners and over 700 staff in nine offices in the UK and further 
offices in Dubai, Dublin, Guernsey, Geneva and Zurich. All our offices share the same professional 
approach and commitment to a genuinely partner-led service, supported by the knowledge of 
experts drawn from throughout the firm.  

4.3 We are a firm with a deliberate focus; we do not try to be all things to all people. Instead we choose 
to specialise in specific sectors and areas of business where we have real in-depth expertise and 
experience. We advise the owners of family businesses and entrepreneurs. These include 
professionals and manufacturing businesses, property, regulated entities, landed estates and rural 
businesses, not-for-profit, private wealth, sports and entertainment, corporate and international. 

 


