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At the time of writing our articles (in 
February and early March) it is fair 
to say there remains a fair amount of 
uncertainty in the political landscape 
due to the ongoing discussions both 
in the UK parliament and with the 
EU over our Brexit negotiations. 
It is quite clear that there will be 
challenging times over the next 
few years for many of our clients, 
but with careful planning and 
advice there will, I’m sure, also be 
opportunities.

Our first article is an overview of the new Agriculture Bill, 
which will pay farmers for ‘public goods’. These include 
improving air and water quality, soil health, higher animal 
welfare standards, and improving public access to the 
countryside. But what of food production? At the time of 
writing, there are important details still to be revealed.

We have interviewed two very different farming 
businesses that have put environmental concerns high on 
their agenda: one is Growing Underground, a hydroponics 
farm deep under South East London, and the other is Two 
Farmers, a crisp enterprise in rural Herefordshire.

Succession can be a highly emotive issue, but it is one 
that all family businesses must grapple with. We revisit 
our fictional Summerton-Winter family to find that they 
are having to revisit their carefully laid succession plans in 
order to facilitate Ted’s daughter taking over the day-to-
day running of the estate.

It might seem like a simple transaction: landowner sells 
land to housebuilder for development in exchange for a 
healthy bank balance. In reality, there are numerous ways 
landowners can structure such a sale, depending on their 

appetite for risk and their experience. Professional advice 
is a must, but we outline the most common scenarios and 
their pros and cons for the landowner.

VAT can have a real impact on working capital for small 
and medium-sized businesses, but there are some key 
actions you can take to minimise the amount of cash that 
is tied up. For some, it might even mean the difference 
between success and failure. 

The owners of high value artwork and other chattels may 
face a VAT bill if they use those assets within a business. 
There may also be inheritance tax to pay on the owner’s 
death – our article looks at the issues.

Inheritance tax is the focus of our final article, as we look 
at some of the ways individuals can plan in order to reduce 
their exposure. 

Many thanks to everyone who has contributed to this 
year’s publication. I hope you find it both interesting and 
enjoyable. If you would like guidance on any of the topics 
covered here then please do get in touch with us.

 

Jamie Younger 
Head of Landed Estates
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The UK’s new 
Agriculture Bill

Assuming the UK leaves the EU, the Agricultural 
Bill will replace decades of legislation from Europe 
and create a step-change in farming. So what do 
farmers need to know as the date approaches?  
Jez Fredenburgh reports.
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Michael Gove is known for shaking things up. And as 
Defra secretary he knows that continuing to pay farmers 
an annual £3.2 billion in direct subsidies (as under the 
Common Agricultural Policy) is going to be a hard sell to 
taxpayers and the Treasury. 

The public does, however, want to support farmers, 
according to recent YouGov research commissioned by 
Saffery Champness, with only 7% saying farmers should 
not receive any subsidies. 

But the majority – 47% – would rather these payments 
were made for delivering ‘public goods’ such as improved 
soil health, flooding mitigation measures, and public access 
to land, rather than food production. 

With these sentiments in mind, Gove plans to phase 
out direct subsidies and introduce a new system to pay 
farmers for public goods. 

Food production, on the other hand, is conspicuously 
absent from the Bill - as is most of the detail farmers have 
been desperately asking for. 

Largely, the Bill grants powers to government to make 
changes, with few specific obligations – something which 
has been criticised widely.

Two major questions remain: how much funding will be 
allocated to the subsidy pot and what will farmers have to 
do to claim it? 

So, what do we know and what is still left to be revealed?

When will changes happen? 
Direct payments in 2019 and 2020 will continue. 
Countryside Stewardship agreements will still be signed 
and Higher Level Stewardship agreements may be 
extended during these two years.

In 2021, direct subsidies will be reduced and then phased 
out entirely by 2028. Those who currently receive larger 
payments will see their payments reduce by the biggest 

percentage in year one. The rate at which subsidies will be 
reduced thereafter is not yet known.

Farmers are expected to use this seven-year ‘transition 
period’ to make their businesses more resilient. Funding 
will be available to help, for young entrants, investment in 
equipment, technology and infrastructure, and for farmers 
to collaborate on research. 

The new Environmental Land Management System (ELMS) 
is due to open for applications in 2021 and should be fully 
up and running by 2025 (see more below). 

Existing stewardship schemes are likely to continue 
alongside ELMS until the government has refined the new 
arrangements. 

What will farmers be paid for and how?
To claim subsidies, farmers and landowners will need 
to provide public goods and do this through the new 
Environmental Land Management Scheme (ELMS).

The Bill lists the following as public goods; improving 
air and water quality, soil health, higher animal welfare 
standards, providing habitats for wildlife, reducing flood 
risk though tree planting, preventing climate change 
through protecting carbon stores, and improving public 
access to the countryside. 

There is no precedent for a national farming system to 
be paid in this way. However, there is precedent set by 
environmental economists valuing natural capital, says 
Tom Lancaster, acting head of land use policy at the RSPB, 
and the government is currently consulting on this. 

The Bill gives no detail about how the scheme will run, or 
how it will be assessed or administered. 

There are a few clues however in a couple of on-going 
pilots: Natural England is trying a payment-by-results 
scheme, where farmers are paid on a sliding scale 
according to the results they achieve, such as increased 
bird numbers. With advice, farmers make the decisions.
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Of critical importance, says Susan Twining,  chief land 
use policy adviser at the Country Land and Business 
Association (CLA), is that payments will be high enough to 
offer incentive. 

What is ‘delinking’?
Direct payments during the transition period will be 
‘delinked’ from the requirement to farm the land. 

This means landowners will be able to take their payments 
even if they are no longer farming, including as a lump 
sum, says Ms Twining, although there is no detail about 
the size of payments. 

They will be able to use this money to “invest in their 
business, diversify their activities or else retire from 
farming and give way for new people to enter,” says Defra.

Will farmers be better or worse off? 
The government has not said whether it will match current 
CAP figures through ELMS, but the general consensus is 
that most farmers will see a significant reduction in total 
subsidies they receive. 

According to analysis by Strutt & Parker, once direct 
payments are phased out, all farmers apart from the top 
25% will not make sustainable profits (defined as  
£200/ha), unless their profits  increase significantly. 

Some farmers may find that focusing on public goods 
delivery is most profitable, while others may find that 
concentrating on productivity is best, or a mix of both 
might work for some, says Ms Twining. However, she is 
concerned that businesses which would be viable long-
term could leave the industry because of too much short-
term stress. 

Much will also depend on what trade arrangements are 
made with the EU and other trading partners and whether 
or not imports are subject to UK production standards.

What about food?
Minette Batters, the NFU president, argues the 
government has a “moral imperative” to ensure domestic 
food production and food security are at the heart of the 
Bill, and is calling for amendments to recognise this. 

The Tenant Farmers Association (TFA) has submitted 
amendments to the Bill so food security is classed as a 
public good. 

Labour and the NFU have tabled amendments to maintain 
food standards as regards trade deals, but there is no 
guarantee the government will accept any amendments. 

What about tenants?
The Bill does not say whether payments should be made 
to tenants or inactive landowners. The TFA has asked for 
an ‘active farmer’ or ‘active land manager’ definition to be 
added so that those actually farming or managing the land 
receive the payments. 

There is also currently nothing in the Bill to prevent 
delinking payments being taken entirely by the landowner, 
leaving tenants with no support during the transition 
period.

Will there be a Rural Development 
Programme?
Not as such, no. The Bill gives the government the power 
to set up a rural fund, but no obligation to do so, says Ms 
Twining.

The government plans to introduce a UK ‘Shared 
Prosperity Fund’ as part of the Industrial Strategy, but if 
farming is not specified in this, there is a fear that farmers 
could miss out, she says. 
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Will the Bill be devolved?
Wales and Northern Ireland have been given powers to 
develop their own legislation. So far, Welsh policies look 
similar to the Bill, as far as farmers will be paid for public 
goods. Scotland currently has no replacement to CAP as it 
did not ask for powers to create new legislation. 

What happens next?
At the time of writing, the Bill faces a third reading in the 
Commons, before it goes to the Lords. So far, the only 
amendments the government has accepted are its own. 
The Lords are known for being sticklers for detail, so it’s 
likely they will want amendments. This isn’t expected to 
happen now until April. 

“Tenants need to be recognised as active 
farmers” 
 
“As a tenant, I am keen to see the definition of an active 
farmer [included in the Bill],” says Helen Radmore, a 
sheep and beef suckler farmer in Dartmoor, who farms 
about 700 ha. 

She fears the loss of direct payments will leave 
tenants with the cost of delivering public goods, 
but the landlords pocketing the money, or imposing 
restrictions on tenancies. 

“It’s a very different beast when you are not the owner,” 
she says. For example, there is nothing in the Bill 
detailing whether transition funding should go to 
the active farmer or the landowner. Active farmers 
also need to be central to valuing public goods on a 
holding, says Ms Radmore, since they know the land. 

“There are fantastic opportunities but 
we need clarity and effective delivery” 

“They must find a system that is flexible and supportive 
of farmers,” says Charlie Forbes Adam, manager of his 
family’s 8,000-acre arable Escrick Park Estate in North 
Yorkshire. 

The estate is entered into six agri-environment 
schemes, but the family go beyond these and 
Mr Forbes Adam believes there will be a “huge 
opportunity” to improve biodiversity. 

However, he has concerns about valuation. “Carbon 
sequestration of trees is measurable, but how are they 
going to value rough grazing, a view, walks in the park, a 
meadow?”

Ultimately, he says it will not work if it is not profitable 
for farmers and many will be forced to quit.

“What we need to know in uncertain times is how they are 
going to support us, because realistically, farming in the 
developed world needs support.”

47%

22%

9%

21%

Source: YouGov plc 2018

Support Oppose

Neither support  
nor oppose

Don’t know

The government’s proposed new subsidy  
system would pay farmers for delivery of  
‘public goods’ rather than producing food.
 
In general, do you support or oppose the  
government’s new approach to farming  
subsidies?
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Consumers are increasingly aware of how wider environmental considerations 
interact with their food choices and buying habits. Two successful businesses 
– an underground farm in South London and an environmentally aware crisp 
enterprise in rural Herefordshire – are putting sustainability at the heart of 
their operations. 

Richard Ballard and his business partner, Steve Dring, 
have transformed a disused London Underground tunnel 
near Clapham Common in South West London into a 
hydroponic farm that produces between 10,000 and 
15,000 punnets of microgreens and salad per week. 

Launched in 2014, Growing Underground now supplies 
the likes of Marks & Spencer, Waitrose and Wholefoods, 

in addition to supplying produce directly into London’s 
New Covent Garden for onward distribution to cafes and 
restaurants. With the ability to harvest and deliver salad 
and herbs to the end consumer in as little as four hours, 
Richard and Steve have created a sustainable business 
model which addresses issues of food miles, water 
efficiency and pesticide use. Richard told us more about 
his business:

Farming for the future
We spoke to the owners of two quite different farming 
businesses that take their environmental impact very seriously. 
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What are the benefits of hydroponics?
Many salad crops can be grown in the UK during the 
summer months, but our winters are too cold to grow 
salads and herbs outdoors. Consumers will therefore 
often see these items on the supermarket shelves having 
been flown in from Egypt or Israel to meet the demand. 
In the Growing Underground tunnels, we have been able 
to produce conditions for salad and herb crops to grow 
and thrive year-round by using 100% artificial light and a 
hydroponic system. 

With customers all over Greater London, we can 
significantly reduce food miles and, in turn, provide 
products with a much longer shelf life. Our water recycling 
system uses less water and reduces wastage. Additionally, 
we don’t need to use pesticides in the tunnels – they are a 
naturally bug-free environment! 

The system we use is a conventional hydroponic system. 
Many people don’t realise that some of their lettuce, 
mushrooms or strawberries might have been grown 
hydroponically already. It is an increasingly popular 
methodology which allows more control over inputs 
and produces a more consistent output when managed 
efficiently. 

What challenges did you face when you 
first started out?
We rent the tunnels from Transport for London (TfL), who 
have been very supportive of our business, but we initially 
spent a lot of time speaking with Lambeth Council, seeking 
an exemption for business rates. This had to be referred 
to HMRC’s valuation office and took about a year to be 
approved.

What does the future hold? 
Like any business seeking improvement, we will be 
focusing on production efficiencies, which will likely involve 
Artificial Intelligence. By closely monitoring the growing 
environment, we anticipate that it will be possible to create 
a ‘recipe’ for each crop, with optimum light spectrums and 
levels of water as key ingredients. On a wider scale, this 
should help to reduce soil degradation, allowing our soils to 
replenish and support harvests into the future. 

Our biggest costs are currently labour, seeds and energy. 
In the future, we also foresee input costs reducing as 
energy prices fall in response to cheaper renewable 
alternatives and community projects producing their own 
electricity. 

We heard you are diversifying…? 
Indeed! We now offer tours around the farm to both 
corporate groups and members of the public. Tickets 
have proved to be very popular, which not only provides a 
helpful boost to our cash flow but also helps us to promote 
the Growing Underground brand and educate the public 
about what we are doing. 

And finally, what is your favourite Growing 
Underground product?
We have just launched a new superfood salad mix, so that 
has been sampled a lot recently… But, for now, it has to be 
the Italian salad mix – the garlic chives add a great twist.

Find out more about Growing Underground at 
www.growing-underground.com, or follow them on Twitter:  
@GrownUnder.

 Many people don’t realise 
that some of their lettuce, 
mushrooms or strawberries 
might have been grown 
hydroponically already. It 
is an increasingly popular 
methodology which allows more 
control over inputs and produces 
a more consistent output when 
managed efficiently. 



8

Herefordshire farmers Mark Green and Sean Mason have 
created the UK’s first biodegradable crisp packet and use 
an on-farm anaerobic digester to produce electricity used 
in their crisp factory and potato peeling plant. 

Launched in September 2018, Two Farmers is gearing 
up to fry five tonnes of potatoes per week, giving rise to 
around 30,000 packets of crisps per year. Proud of their 
products’ Herefordshire roots, Two Farmers sell their crisps 
to independent retailers nationally, including Wholefoods 
and Bayley & Sage.

Where did it all start?
About three and a half years ago, we were having a pint 
– and a packet of crisps – and came up with the idea of 
making crisps with our own potatoes, which would be 
cooked on the farm, packaged sustainably and made 
using local flavours. Bringing that brand to the market 
was the ultimate aim, but it took us three years to solve 
our packaging conundrum. We looked at boxes and tins 
before the fully compostable crisp packet materialised. We 
now have the perfect solution – our packets are made of 
sustainably-grown eucalyptus wood fibres with vegetable 
ink printing, and will fully biodegrade in your home 
compost in under 26 weeks. A similar time frame applies 
when the packets meet seawater. 

When we set out with these ideas in 2015, we had no idea 
that plastic usage would become such a hot topic. We are 
now ahead of our competitors and have a smaller carbon 
footprint as a result. We also have an on-farm anaerobic 
digester fuelled by farm waste, crops and potato scraps 
from the peeling plant. This produces electricity which is 
used in the factory and plant. It’s all one big system.

Were there any other challenges when you 
first started out?
Something we really wanted to do – and have achieved – 
was to create flavours with a Herefordshire twist. This was 
easier in some cases than others, as we sourced Hereford 
Hop cheese from nearby cheesemaker Charles Martell and 
made cider vinegar from local apples. However, we really 
struggled to find a local producer of salt. Having searched 

the UK, we happened across Churchfields saltworks over 
the border in Droitwich, Worcestershire. Churchfields 
produce high-grade salt from natural brine springs and dry 
it using renewable energy. This fitted perfectly with our 
ethos.

Given consumers’ greater environmental 
awareness, how do you see the industry 
changing? 
Plastic is a great product and we still need it, but when 
used in food packaging, it is hard to recycle and readily 
thrown away. A closer look at how our food is packaged 
is likely to result in future developments – there is a great 
deal of scope for advances in compostable materials. 
However, consumers should expect this to cost more. 
Increasing awareness of the plastic in our oceans will help 
to prioritise this issue. 

Renewable energy also has scope to be harnessed in the 
industry. We are hoping to clean the gas produced by our 
AD plant and run the crisp fryers from the energy, and 
would also like our distribution vehicles to be electric in 
the future.

What is your next challenge? 
In 2019, we will be looking at producing bigger bags 
and introducing some new flavours whilst we juggle our 
attendance at nationwide food events (such as the BBC 
Good Food Show at the NEC in June) to help spread the 
brand. It is exciting to see things growing so quickly!

Finally, what is your favourite Two Farmers 
product?
Sean: It’s the ‘Hereford Bullshot’ for me! 

Mark: mine has to be the ‘Salt and Cider Vinegar’: it’s a 
great combination.

Find out more about Two Farmers at www.twofarmers.co.uk,  
or follow them on Twitter: @TwoFarmersHfd.
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 Our crisp packets are made of 
sustainably-grown eucalyptus wood 
fibres with vegetable ink printing, and 
will fully biodegrade in your home 
compost in under 26 weeks. When we 
set out with these ideas in 2015, we 
had no idea that plastic usage would 
become such a hot topic.  
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Best laid plans
Even the best laid succession plans may need  
to be revised if family circumstances change...

We return to our fictional estate 
owning family, the Summerton-
Winters, to find the family worried 
about Ted’s health and the tax 
implications of a possible early 
succession. 

Readers will recall that Ted inherited the Summerton 
Estate from his uncle in the early 1980s. The majority of 
the estate was left to Ted within the Summerton Winters 
Family Settlement, from which Ted has a right to the 
income during his lifetime. Unfortunately, over the past 
year Ted has suffered with ill health, visiting the hospital 
on numerous occasions. Although this has not been life 
threatening, he has become frail and tired from running 
the estate. As a result, he has started to think about an 
early succession. 

Ted has three adult children, but it is his daughter, 
Katrina, who has recently assisted her father with the 
day-to-day running of the estate. Fred and Julian, Ted’s 
two sons, have both built successful careers and live 
with their families in different parts of the country. They 
have explained that they aren’t keen to uproot their lives 
and return to the estate, and so it has become clear that 
Katrina is best placed to be Ted’s successor. 
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Ted and the trustees operate a partnership for all 
the business activities. The businesses include in-
hand farming, a commercial shoot, let farming, let 
residential and commercial property and the main house, 
Summerton Manor has an opening business with tea 
rooms and wedding venue. The Manor is subject to a 
Conditional Exemption claim, along with the historically 
significant chattels. Ted also personally owns many 
properties and other investments. 

Ted has asked whether it would be possible for the trust 
assets to come out of the Summerton Winters Family 
Settlement as he feels the trust has served its purpose. 
He is also concerned that the trust terms on his death are 
overly restrictive and Katrina would not be able to inherit 
the majority of the estate, as he seems to recall that his 
eldest son is due to inherit. 

Terms of the trust
After considering the terms of the trust, with the 
trustee’s solicitors, they do imply that Ted’s eldest son 
should inherit, but there are also wide powers available to 
the trustees for them to override the default position. In 
this case, they would allow the trustees to transfer assets 
out of trust to Katrina, provided Ted consented. 

Implications of winding up the trust 
The inheritance tax implications for winding up the trust 
is that it would be a potentially exempt transfer (PET) 
by Ted. If he died within seven years of making the gift 
there may be an inheritance tax charge although this 
will depend on the reliefs available and whether or not 
Katrina sill owned the assets and they continued to 
qualify for reliefs, such as Business Property Relief (BPR) 
or Agricultural Property Relief (APR). 

The Conditional Exemption claim over Summerton Manor 
and the chattels will need to be considered carefully. 
For there not to be an inheritance tax charge, Katrina 
will need to agree various undertakings to ensure her 

ownership can continue to benefit from the Conditional 
Exemption claims previously made. 

As part of the discussion, Ted explains that he will need 
to continue to live in a small apartment at the Manor. 
The gift with reservation of benefit rules do need to 
be considered, which would, from an inheritance tax 
perspective, prevent Ted from giving away an asset 
but continue to derive benefit from it (the apartment 
accommodation in the Manor House). The effect of this 
would be that the apartment at Summerton Manor would 
be treated as forming part of Ted’s estate for inheritance 
tax purposes. 

To remedy this issue, Ted could pay a market rent to 
Katrina for the right live there. Alternatively, it may be 
possible to exclude this area of the Manor from the 
transfer out of the trust so Ted lives in it as of right. We 
will still need to consider how much time he spends in the 
rest of the Manor as he should derive virtually no benefit 
from it otherwise these anti-avoidance rules could bite. 

 The Conditional Exemption 
claim over Summerton Manor 
and the chattels will need to be 
considered carefully. For there 
not to be an inheritance tax 
charge, Katrina will need to agree 
various undertakings to ensure 
her ownership can continue to 
benefit from the Conditional 
Exemption claims previously 
made. 
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Capital gains tax
As well as inheritance tax implications, we need to 
consider whether an appointment out of trust will 
crystallise a capital gains tax (CGT) liability because such 
a transfer is a deemed disposal for CGT purposes. 

Thankfully there are a number of reliefs that are likely 
to be available. Any assets which are used in a trade can 
usually qualify for business asset hold over relief, for 
example the tea-rooms or in-hand or contract farms, and 
this would also include any qualifying furnished holiday 
let properties. We will need to investigate the history of 
use for the various assets, because if there were periods 
of ownership which have not been used in a trade then 
CGT holdover relief can be partially restricted, resulting 
in an immediate charge to tax. 

Where farmland and buildings qualify for APR it is 
also possible to holdover any capital gain that would 
otherwise arise and this will be a useful relief to be able 
to claim. 

In relation to the conditionally exempt property, a gift of 
those should not create a CGT liability as any capital gain 
can be held over. 

Other considerations 
Whilst Ted is generally comfortable with the idea of 
passing on the bulk of the estate to Katrina, he will need 
to retain some assets from which to fund his lifestyle, and 
so he will not be passing on his personal rental properties 
or his investments at this time. If he had done so, it would 
be very likely that there would have been an immediate 
CGT charge as investments tend not to qualify for CGT 
holdover relief. 

In addition, Ted would still like to maintain a watchful 
eye over the affairs and it has been decided that he and 
Katrina will continue the partnership with effectively 
Katrina taking over from the trustees. Ted’s profit share 
therefore should reflect the level of involvement in 
the partnership to ensure there is no risk of a gift with 
reservation issue arising. 

Another aspect to consider is Katrina’s life insurance 
policies, following the transfer her taxable estate will 
become significant; therefore, we would suggest life 
insurance policies are reviewed and considered alongside 
the transfers, especially until she has met the qualifying 
ownership period under the BPR and APR rules of two 
years.

We will be on hand throughout the year to assist Ted and 
Katrina with the succession. 
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With a national housing shortage 
crisis and a pledge from the 
government to invest £600 billion 
in 700 large new housing and 
infrastructure schemes over the 
next 10 years, opportunities for 
landowners to profit from selling land 
for development are greater than 
ever. 

We are acting for landowners participating in a  myriad 
of different development schemes, including land 
being developed for housing, local employment, new 
infrastructure and mixed use. The landowner will generally 
need to engage the services of a professional developer 
and there are various factors that should be considered 
before entering into any development scheme agreement.

Attitude to risk and reward
Where a landowner takes on more of the development 
risk, they should make greater profits. However, 
development, for whatever purpose, can be incredibly 
complex and the extent to which a professional 
development partner needs to be engaged will depend on 
the landowner’s expertise and experience.

The most basic option is for the landowner to sell the land 
to a developer, or enter into an option agreement with a 
developer who can purchase the land for an agreed price 
once they have achieved planning permission. At the  
other end of the scale, the landowner could  
develop the land themselves, engaging their  
own contractors and maximising potential gains.

Development land
There are many ways a landowner can structure  
the sale of their land for development.
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Development ‘partner’
With any development, it is the landowner’s land being 
developed, and ultimately it will be their reputation at risk 
from any negativity surrounding the scheme in the local or 
wider community. The landowner will therefore need to be 
comfortable that any developer is aligned with their own 
views and principles.

The landowner may wish to retain an element of control, 
be involved in decision-making as the project evolves 
and have an input into the scheme’s design, but a pushy 

landowner may deter potential developers. In its 
development partner, a landowner 
should also typically look 

for experience of working with the local planning authority 
and a proven record of obtaining planning permission, 
selling sites with planning or constructing similar schemes.

Careful selection of any development partner will be 
critical to a scheme’s success. 

Types of development agreement
The optimum structure of an agreement will depend on 
the nature of that development, the landowner’s attitude 
to risk, taxation and the credentials of any development 
partner.

The most common structures we see, in order of 
decreasing risk and decreasing potential upside, are:

In-hand development
This is the riskiest strategy, but allows the landowner 
to benefit fully from a successful development. The 
landowner, or a project manager, will manage all required 
professional contracts and will obtain planning permission 
before developing the land themselves, although if the 
land area is large enough sometimes parts are sold to other 
developers. 



16

Joint venture agreement
Under a formal joint venture arrangement, the landowner 
will contribute the land, and the developer, their expertise, 
into a new structure, a special purpose vehicle (SPV). Both 
landowner and developer will have an agreed equitable 
interest in the SPV and will share risk and upside. Both 
parties will be involved throughout the process.

Option agreement
A potential site purchaser has the option to acquire a 
development site, subject to the satisfaction of conditions, 
but without an obligation to purchase. If the purchaser 
does not exercise the option within the prescribed time 
limit it will generally lapse. The landowner can retain 
control through approval of development plans and 
planning applications. The purchase price may be fixed, 
or determined with reference to a formula related to the 
market value of the land. In either case the price paid 
will be subject to deduction of the purchaser’s costs and 
will be discounted due to the purchaser bearing the risk. 
There can be a conflict between the developer wanting 
to minimise the land value and the landowner wanting to 
maximise value.

Conditional sale agreement
This is similar to an option agreement, albeit that the 
purchaser is obliged to acquire the site once pre-agreed 
conditions are satisfied (usually by the purchaser), typically 
including obtaining planning permission. The landowner’s 
risk is reduced due to the purchaser’s obligation to acquire 
and to incur development costs. The landowner often 
retains an element of control. Overage provisions can be 
included, whereby the landowner can benefit from the 
future development value, for example by receiving a 
percentage of gross receipts exceeding a predetermined 
minimum figure.

Promotion agreement
A promoter promotes the landowner’s site through the 
planning process at their risk and cost. The site is then 
marketed for sale with planning permission, often by 
the promoter, with a refund of the promoter’s costs and 
payment of a promotion fee due on sale. Under this route, 
the landowner benefits from the promoter’s expertise with 

the promoter bearing all of the risk, albeit that the 
promoter’s costs are reimbursed from the sale proceeds.

Unconditional sale agreement
The land is sold directly to the developer. The value will be 
dependent upon any planning application status and the 
level of development risk attached to the site. This route 
is simple and quick, but the landowner does not benefit 
in the upside from the development and relinquishes all 
control and influence.

Land pooling/consortium agreements.
Owners of neighbouring sites can ‘pool’ their land to 
create a more attractive development prospect, or form 
a consortium with agreement on how sale proceeds on 
a combined sale will be shared, before entering into one 
of the development agreements noted above. There are 
complex legal, tax and practical implications to consider.

Taxation of profits
Capital gains tax
Gains made by an individual or trustees disposing of land 
will normally be subject to capital gains tax (CGT). Bare 
land will normally attract CGT at 20%. However, disposal 
of residential property will be subject to CGT at 28%. 
What qualifies as ‘residential’ is not as obvious as it may 
seem.

Under a formal joint venture 
arrangement, the landowner 
will contribute the land, and the 
developer, their expertise, into a 
new structure. Both parties will 
share the risk. 
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Often, the full CGT liability arises up front, even where 
sales proceeds are receivable in tranches, leading to 
cash flow issues. This can even include contingent (but 
ascertainable) payments, on the initial assumption that 
contingent events will happen. If certain conditions are 
met, then CGT can be paid in instalments.

With careful planning, a disposal may qualify for 
Entrepreneurs’ Relief, whereby CGT is payable at 10%. An 
individual has a lifetime Entrepreneurs’ Relief allowance 
of £10 million. A development land sale may qualify, 
for example, where land being sold has been used in a 
qualifying trade and the trade ceases prior to the sale. The 
land can then be disposed within three years of the trade 
ceasing.

Income tax 
A sale of land is usually a capital transaction but in certain 
circumstances the profit can be taxed to income. Most 
obviously this will apply if the landowner is actually 
undertaking the development and so is trading as a 
developer. However, an income tax charge at 45% can 
arise if the sale is caught by the ‘transactions in land’ anti-
avoidance rules. There are many circumstances where the 
rules can bite, but probably one of the most common areas 
is where the landowner will receive a ‘slice of the action’ 
overage payment. Here, the seller receives a further 
payment over and above the value of the land based on 
profits of the developer. It is the overage payment which 
would then be liable to income tax. 

Corporation tax 
Disposal of development land by a corporate entity would 
be subject to corporation tax at 19% (falling to 17% from 
April 2020). Often land is not owned by a company. 
However, if land is used in a business and all the assets 
of the business are transferred to a company in exchange 
for shares then the company could acquire the land at its 
market value (which may be valuable) without crystallising 
an immediate CGT charge. If the land is sold, then the 
company may not generate very much in taxable profit, 
and if profits are retained and reinvested it can be tax 
efficient. Where profits do need to be extracted via a 
dividend, it can be expensive due to the secondary income 
tax charge for the recipient. 

Other tax implications
Complex VAT and Stamp Duty Land Tax (SDLT) issues can 
arise. Conversion of, for example, land that qualified for 
Agricultural Property Relief (APR) into non-qualifying cash, 
can also lead to inheritance tax (IHT) implications. Potential 
development (hope) value inherent in land will not qualify 
for APR. Similarly, will a development company be trading 
and will shares held in it qualify for IHT Business Property 
Relief (BPR)? The impact of the Community Infrastructure 
Levy (CIL) and section 106 planning obligations need to be 
factored in as well. 

The future
A Housing, Communities & Local Government Committee 
report published in September 2018 showed that the value 
of agricultural land with residential planning permission 
increased, on average, from £21,000/ha, to £1.95 million/
ha. The committee concluded in the report that there was 
scope and a case for developing new tax mechanisms 
and reformation of compulsory purchase rules to capture 
a greater proportion of this uplift for the government, 
facilitating further investment in infrastructure and 
public services. Local communities would then benefit in 
these uplifts, arising largely from public policy decisions. 
Opposition to the report from the Country Land & 
Business Association (CLA) claims that such reforms 
would remove the incentives for landowners to sell or 
develop, hitting government targets for new housing, 
and that significant contributions are already made by 
landowners and developers through the CIL and section 
106 agreements.

With current government policy, the national housing 
shortage crisis and low CGT rates, opportunities 
for development are widespread. However, every 
development is different and landowners should carefully 
consider what they hope to achieve from a development 
opportunity. It is critical to take professional advice from all 
the relevant disciplines in deciding how best to structure 
their development agreement to achieve those objectives.
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Cash flow and VAT 

Businesses can fail because they 
generate paper profits without the 
steady cash flow needed to keep 
the business running. For some 
businesses, significant amounts of 
working capital are tied up in VAT 
due from customers, but it is not 
always visible or obvious from looking 
at the accounting records.

How does VAT impact working capital?
If VAT is due on your sales and you are using an invoice 
basis for VAT accounting, VAT is normally due in the VAT 
period when the invoice is issued. 

As an example, let us assume your business files VAT 
returns each calendar quarter. If you made a £10,000 sale 
on 31 December 2018 (plus £2,000 of VAT), the £2,000 
of VAT has to be paid to HM Revenue & Customs (HMRC) 
no later than 7 February – just 38 days later. 

Cash flow can be more important than profit for many small and 
medium-sized businesses and VAT can have a significant impact.
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If the invoice had been issued on 1 October 2018, the 
same due date of 7 February applies, but there would have 
been an extra 91 days available before you had to pay the 
VAT.

It is important to also consider when your customer settles 
their invoice (including the VAT). If it is settled after you 
have paid the VAT to HMRC, this means you are out of 
pocket and funding the cash flow cost from your own 
resources until payment is received.

In respect of purchases for a net payer of VAT, the same 
rules apply, but the VAT cash flow impact is reversed. If the 
£10,000 purchase invoice plus £2,000 of VAT is received 
on 1 October instead of 31 December, the business must 
wait at least an extra 91 days before the VAT is recovered 
from HMRC. If the purchase invoice is settled before the 
VAT is recovered, then the business is out of pocket and 
funding the cash flow cost form its own resources until the 
VAT is reclaimed from HMRC.

Of course, there are good reasons why businesses do not 
want to request or issue purchase invoices early. However, 
if a business is involved in a very large transaction, such as 
property and equipment purchases/sales subject to VAT, 
a little planning can make an enormous difference to the 
cash flow of the business. 

What if a business is unable to change 
the invoicing dates of transactions?
There are range of measures that can help businesses 
manage their VAT cash flows without changing the timing 
of invoicing transactions. 

Firstly, understanding the VAT profile of a business is 
important. A farming business, making mainly zero-rated 
sales, is likely to be in a VAT repayment position in most 
periods. Filing monthly VAT returns is normally a simple 
and highly effective way of improving VAT cash flow for 
such businesses. Requesting to make monthly VAT returns 
is normally straightforward and HMRC will generally allow 
it where a business is regularly in a net VAT repayment 
position. In contrast, a regular VAT payer, would normally 
always benefit from making quarterly VAT returns.

There are also VAT accounting schemes that assist with 
VAT cash flow, including cash accounting. Cash accounting 
is most beneficial for small businesses that are normally net 
VAT payers, but may have significant debtors at the end of 
the VAT period. Such businesses could benefit as they only 
account for VAT in the period the customer pays them. 
However, under the scheme, VAT is only recoverable on 
purchases that have been settled by the business during 
the VAT period.

Some businesses obtain the benefits of cash accounting 
(without the potential disadvantage to VAT recovery) by 
issuing customers with demands for payment that are not 
VAT invoices. A VAT invoice is issued when the customer 
has paid. This is very common practice in commercial 
property leasing whereby landlords only issue VAT invoices 
to tenants once payment has been received.

Closely associated businesses
Forming a VAT group registration has many potential 
advantages, but one potential VAT cash flow benefit 
arises on trading between VAT registered businesses 
under common control, such as group companies. This is 
due to transactions between members of the same VAT 
group being disregarded. This means there is no VAT to 
pay and no VAT to be recovered on sales and purchases 
between VAT group members. VAT grouping is not for all 
businesses and there are other factors to consider, but 
the potential VAT cash flow benefits of VAT grouping are 
often overlooked. It is also worth noting that it is expected 
from September/October 2019 that VAT grouping will be 
extended to allow partnerships to form or join VAT groups 
with companies they control.

Because cash flow is so critical to many small and medium-
sized businesses, effective VAT cash flow management can 
help to reduce the significant amounts of working capital 
tied up in VAT. For some, especially in straightened times, 
it could be the difference between Cash flow can be more 
important than profit for many small and medium-sized 
businesses and VAT can have a significant impact.
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The art world was left stunned when a Banksy stencil drawing of Girl with 
Balloon was shredded moments after the hammer fell at its auction. Despite 
the fact that the majority of the artwork was reduced to strips, the buyer 
went ahead with the purchase, presumably on the basis that the piece of art 
would now be worth more in its partially destroyed form.

If nothing else, the case of the destroyed Banksy 
demonstrates that the value of a work of art may not 
be easy to determine. However, owning valuable art 
and chattels can bring about an inheritance tax liability 
on the owner’s death if the value of the assets, along 
with everything else they own, exceeds the available 
inheritance tax nil rate band, which is currently £325,000.

In this article we consider some of the ways in which the 
owners of valuable art and chattels can plan ahead to 
mitigate an expensive future tax bill.

Mitigating inheritance tax
An individual can gift their heirlooms and, depending on 
the value of the assets, this may trigger a capital gains tax 
(CGT) liability and also an inheritance tax liability.

If an asset is gifted to a family member, the CGT liability 
will be based on the market value at the date of the gift. If 
there are any costs associated with the asset, those costs 
can reduce the tax that would otherwise be due. However, 
chattels have their own special rules which can be helpful 
to mitigate a potential CGT liability.

If the item in question is valued at £6,000 or less, 
regardless of whether it is sold or gifted, it will be exempt 
from CGT. 

If the heirloom is valued at more than £6,000, CGT will be 
due. This will, generally speaking, be based on the value of 
the asset less any costs associated with it. There may be a 
further calculation needed to establish the capital gain on 
which tax is payable if the sale price is less than £15,000, 
under something called the ‘marginal relief’ calculation. 

If the chattel is in joint ownership, both owners can take 
advantage of the £6,000 exemption. For example, a 
husband and wife jointly own a piece of jewellery valued at 
£11,500 and they decide to gift this to their son. 

The CGT position will be based on the market value of the 
asset at the date of the gift (£11,500), but as there are two 
owners the chattels exemption of £6,000 for each owner 
covers the value of the asset and so there will be no CGT 
charge.

If the chattel is part of a set, there are rules are in place 
to prevent the value of a single asset being artificially 
suppressed where a set is more valuable than the sum of 
the individual assets.

There will be no inheritance tax liability on the gift 
provided the donor survives seven years.

Care does need to be taken to make sure a gift that is 
made in good faith doesn’t remain in the donor’s estate 
for inheritance tax purposes because the donor has 
unwittingly ‘retained enjoyment’ of the chattel in question. 
An agreement should be documented to ensure that no 
benefit can be enjoyed by the donor once the gift has been 
made. This should be put beyond any doubt and the asset 
should be housed away from the donor.

Other options?
It is possible to put in place a lease arrangement where 
the donor makes a gift of a chattel, but under the terms 
of the lease, they pay full consideration for the continued 
enjoyment of it. 

The art of planning 
The ownership of high value artwork and other chattels can  
mean that inheritance tax is due on the owner’s death.
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It goes without saying that any such agreement should 
be supported by valuation experts who have verified the 
value of the item in question. They should also check the 
ongoing annual consideration that will need to be paid to 
ensure the gift is not considered a ‘gift with reservation’, 
which would mean it remained in the donor’s estate for 
inheritance tax purposes. A regular review of the value of 
the chattel and the annual consideration that the donor will 
be required to pay will therefore be needed. 

This arrangement could work well for a cash rich donor 
who is able to use existing cash balances to pay for the 
continued enjoyment of the chattel. The donee may pay 
income tax on receipt of the income, depending on their 
own income levels, but this may not present an onerous 
burden. In addition, reporting this income to HM Revenue 
& Customs (HMRC) via the annual self-assessment tax 
return and paying tax on it will provide a record of the 
ongoing receipts, which will be helpful to demonstrate a 
properly implemented arrangement.

How does VAT apply to chattels?
The purchase, ownership and disposal of private assets 
are entirely outside the scope of VAT. However, special 

rules deal with situations where art and chattels are partly 
used by VAT registered businesses in a business activity, 
such as a house opening business. In these cases, for 
VAT purposes, it is still possible to use private assets for 
a business activity and still retain the benefits of private 
status. 

HMRC will presume the assets are business assets for VAT 
purposes, if there is business use, unless a notification 
is made to confirm their private status. Notification is 
normally made in writing, so there is no dispute over their 
status if they are later sold or disposed of. HMRC’s policy 
is that the VAT should not be recovered on the purchase 
and the cost of goods subsequently incorporated into 
private assets, but the VAT incurred on the services of 
maintenance and repair relating to their use in the business 
activity may be recovered.

Professional advice is required where chattels are 
reallocated between business and private status, as a VAT 
cost can be triggered on reallocation from business to 
private or the chattel may have been brought within the 
scope of VAT on sale/disposal if moving from private to 
business. There are circumstances where this is beneficial, 
but it is a complex area and highly fact dependent.

It is recommended that anyone contemplating using 
chattels for a business activity takes professional advice, 
particularly if the chattels are held in trust and are to be 
lent or leased to another VAT registered entity for use in 
that business.

Whether retaining, gifting or leasing artwork and chattels, 
particularly where those assets are valuable, understanding 
the potential tax exposure will be key to being able to 
enjoy the asset.

 Care does need to be taken 
to make sure a gift that is made 
in good faith doesn’t remain in 
the donor’s estate for inheritance 
tax purposes because the 
donor has unwittingly ‘retained 
enjoyment’ of the chattel in 
question. 
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Though the title of this article 
might seem to be a contradiction in 
terms – inheritance tax (IHT) being a 
notoriously complex area – there are 
some simple ways to structure your 
affairs and pass on wealth in a tax 
efficient manner.

The starting point 
IHT is payable at 40% (or 36% if you leave at least 10% 
of your estate to charity) on the value of your estate on 
death above the £325,000 threshold (otherwise known 
as the standard nil rate band (NRB)), net of any IHT reliefs 
available to you. 

The residence nil rate band (RNRB) was introduced from 
6 April 2017, and is available when residential property is 
left to direct descendants. Subject to certain conditions 
being met, it allows individuals to pass on an additional 
£100,000 (increasing to £175,000 from 6 April 2020) 
free of tax. Where circumstances allow, this can result in a 
significant tax saving.

Keeping inheritance  
tax simple
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Making gifts is one of the steps to take to reduce the value 
of your estate and exposure to IHT. There are various 
exemptions and reliefs available that allow people to do 
this. 

It is always worth bearing in mind that other taxes may 
apply when making gifts during your lifetime (such as 
capital gains tax for example). Also, any assets you give 
away but continue to benefit from, will still fall to be taxed 
as part of your estate. 

Exemptions 
‘Lifetime gifts’ made in the seven years preceding an 
individual’s death are included in the value of their estate 
for IHT (via a slightly complicated calculation depending on 

how many years have passed). Many other gifts are never 
‘brought into account’ in this way, and are briefly outlined 
below. 

Gifts to spouses/civil partners 
Transfers between partners are always exempt from IHT 
(provided your partner is UK domiciled or elects to be). 
Any unused NRB can be transferred to a surviving partner, 
thereby increasing the IHT threshold of the second partner 
when they die. 

Gifts out of surplus income
Gifts made regularly out of surplus income will not be liable 
to IHT. For the exemption to apply, the transfer must:

 y Be made as part of your normal expenditure;

 y Be made from income; and

 y Leave you with sufficient income to maintain your 
normal standard of living.

Detailed records must be kept as it can be a difficult relief 
to justify, but the benefits are generous if you can meet all 
criteria, with no limits on how much can be gifted. 

Exempt gifts
The following gifts can also be exempt from IHT:

 y £5,000, £2,500 or £1,000 given to a child, grandchild, 
or other individual respectively on their marriage or 
civil partnership. 

 y £3,000 given to any individual (this is an annual gift 
allowance, with one year carry forward of unused 
allowance permitted).

 y Up to £250 given to any individual (as many gifts up 
to the £250 limit per person as you want, provided no 
other exemption is used on them).

Gifts of more than the stated limits may be chargeable 
(subject to other exemptions/reliefs). 

Miscellaneous exemptions
Other exemptions are available and these include gifts 
to help certain individuals with living costs, and gifts to 
political parties, museums and charities. You may also be 
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able to claim for a Conditional Exemption in relation to 
“historically significant assets”. Specialist advice should be 
sought regarding this. 

Reliefs 
If you have made use of the exemptions set out above, 
there may be other tax reliefs available to reduce any 
excess value remaining in your estate. 

Agricultural Property Relief 
In short, Agricultural Property Relief (APR) is available 
on gifts of land occupied for the purposes of agriculture, 
together with buildings and farmhouses used in 
conjunction with that land. The property must have been 
either:

 y Occupied by the owner for the purposes of agriculture 
for two years prior to the gift or; 

 y Owned for seven years and occupied by someone else 
for the purposes of agriculture throughout that period. 

Dependent on circumstances, rates of relief will be at 
either 50% or 100%. There may be scope to obtain APR 
on the family home, provided it is a ‘farmhouse’ occupied 
by the farmer. 

Business Property Relief 
Business Property Relief  (BPR) may also be available. 
Relevant business property with at least two years of 
ownership can be relieved at 100% for assets owned and 
used by sole traders and partnerships, as well as for shares 
in unquoted companies. The level of relief reduces to 50% 
if assets are owned personally but used in a partnership 
that the asset owner is a member of, or the asset is used 
by a company which the asset owner controls.

The business will not qualify if it operates wholly or mainly 
as an investment business. In addition, if the business holds 

more cash than necessary for regular operations (known as 
holding ‘excepted assets’) then the value of the excess cash 
will not qualify for BPR. A regular review of the business 
and its activities is important to ensure the qualifying 
conditions continue to be met at all times. 

Other 
IHT can be relieved by gifting significant works of art or 
heritage assets to the public via the Acceptance in Lieu 
Scheme. Specialist advice is needed for this complex area. 

Practicalities
Wills are an essential part of planning and should be kept 
under continual review to ensure they reflect current 
wishes and circumstances, and remain tax efficient. 
When a person dies without one, their estate is shared 
out according to the rules of intestacy, perhaps not 
reflecting their wishes. It is important to note that a will 
is automatically revoked upon marriage/civil partnership, 
requiring a new one to be drafted (unless it is prepared in 
contemplation of marriage).

It is possible to take out life insurance to cover any likely 
IHT exposure. Dependent on circumstances, this can be 
relatively cheap and easy to put in place. Benefits of such a 
policy must be assigned to a trust, meaning it falls outside 
of your taxable estate on death.

It is important you take care not to give away too much. 
Enough cash should be set aside to cover retirement and 
any health or home care costs. Liquidity needs for both 
you and your executors should be balanced with passing 
on your wealth according to your will and reducing overall 
IHT exposure. Bearing this in mind and the many ways in 
which IHT can be mitigated, we would always suggest that 
you seek professional advice to ensure your planning is 
effective.
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