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Welcome to the January 2019 edition of International Client.

With the deadline for non-domiciled residents to take advantage of a one-off 
opportunity to ‘cleanse’ their overseas mixed funds fast approaching, we remind 
our readers of why many non-doms may benefit from taking action before April.

We also examine a number of issues which businesses intent on expanding their 
operations into China need to consider, and on the UK domestic front take a look 
at the new Structures and Buildings Allowance for capital expenditure on non-
residential structures.

Finally, despite the continuing uncertainty surrounding Brexit, we reflect on the 
likely impact of the UK’s departure from the European Union on 29 March 2019, 
focusing on taxation and immigration.

Should you wish to discuss any of the issues raised in this newsletter, please contact 
me or your usual Saffery Champness partner.

 
Ben Melling

How will Brexit affect UK taxation and 
immigration? Page 6

The UK’s new Structures and Buildings 
Allowance  Page 9
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In brief
Transfer of assets abroad: Davis & 
Ors v Revenue & Customs
The transfer of assets abroad provisions 
are designed to counteract the avoidance 
of income tax by UK resident individuals, 
by reason of income from which they 
are ultimately able to benefit accruing in 
the first instance to overseas companies, 
trusts and similar structures. There is a 
‘motive defence’ against the operation 
of these provisions, which applies where 
the taxpayer can demonstrate that the 
avoidance of UK taxation was not one 
of the reasons for putting in place the 
relevant structure or arrangements.

A recent case heard by the First Tier 
Tribunal has set the bar high for individuals 
seeking to argue the motive defence. 
In the case of Davis & Ors v Revenue & 
Customs, it was held that for the defence 
to be successfully invoked, it is not 
sufficient to show that there was another 
reason for the arrangements. It must 
also be demonstrated that tax avoidance 
was not a consideration. In addition, the 
case clarified how the transfer of assets 
abroad rules interact with double taxation 
agreements between the UK and other 
jurisdictions.

Changes to the IHT treatment 
of settlements after the settlor 
becomes ‘deemed domiciled’
Trusts settled by individuals who are not 
domiciled or deemed domiciled in the UK 
are currently outside the scope of UK 
inheritance tax, provided that they do not 
hold UK assets. Such trusts are known as 
excluded property settlements.

Following the recent decision in Barclays 
Wealth Trustees (Jersey) Limited & Michael 
Dreelan v HMRC, the government has 
announced that it will introduce new 

legislation to confirm the treatment of 
transactions taking place after an individual 
becomes deemed domiciled.

The legislation will make it clear that if 
a settlor adds property to an excluded 
property trust after becoming deemed 
domiciled, the additional property will not 
be regarded as excluded property. There 
will also be new rules concerning the tax 
status of property transferred between 
trusts after a settlor becomes deemed 
domiciled. However, it is not yet clear what 
form these new rules will take.

Deemed domicile trust 
protections
As part of the changes to the taxation of 
individuals not domiciled in the UK (non-
doms) in 2017, certain protections were 
introduced for trusts settled by non-doms 
prior to them becoming deemed domiciled 
by reason of long-term residence in the 
UK. These ensure that the settlors of such 
trusts are not subject to tax on foreign 
sourced income of a trust of which they 
are also a beneficiary, provided that 
property is not added to the trust (directly 
or indirectly) following their acquisition of 
deemed domiciled status.

Unfortunately, when drafting the 
legislation the government appears to 
have overlooked offshore income gains 
and accrued income on bonds, both 
of which feature prominently in many 
trusts. Notwithstanding representations 
by various professional bodies, it has 
announced that there is no present 
intention to amend the legislation, owing 
to the demands currently being placed on 
limited parliamentary resource.

Gains on the disposal of UK 
immovable property held by 
overseas collective investment 
schemes
HM Revenue & Customs (HMRC) has 
published guidance on how collective 
investment schemes and their investors 
will be taxed in relation to capital gains 
arising on the disposal of interests in 
UK immovable property, following the 
extension of non-resident capital gains tax 
that is due to take effect on 6 April 2019.
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Disclosure of cross-border 
arrangements
The EU’s DAC6 directive requires the 
mandatory disclosure of information on 
potentially aggressive cross-border tax 
planning arrangements by intermediaries. 
Arrangements implemented on or after 
25 June 2018 will need to be disclosed in 
2020, when the new regime becomes fully 
operational.

Arrangements will need to be disclosed if 
they meet at least one of the hallmarks in 
the directive. These relate to cross-border 
transactions, transfer pricing and the 
automatic exchange of information.

Significantly, it is not necessarily a 
prerequisite that the arrangements give rise 
to a tax advantage in the UK or elsewhere. 
For example, disclosure could be required 
if the advice given includes the moving of 
accounts in order to avoid reporting under 
the Common Reporting Standard (CRS).

Cryptoassets Taskforce
In March 2018 the UK government 
created a Cryptoassets Taskforce, with 
the objective of establishing the UK’s 
policy and regulatory approach towards 
cryptoassets and distributed ledger 
technology (DLT).

The taskforce has released its final report, 
which broadly concludes that strong 
action should be taken to address the 
risks associated with cryptoassets that fall 
outside the existing regulatory frameworks. 
The authorities plan to engage with 
international bodies in order to ensure a 
comprehensive response.

The authorities will keep their approach to 
cryptoassets and DLT under review, so that 
the UK continues to support innovation, 
whilst maintaining transparent markets. 

HMRC is also engaged in updating its 
guidance on the taxation of cryptoassets. 
This is expected to be published early in 
2019.

Additional Stamp Duty Land Tax 
charge for non-residents
As announced at the Conservative Party 
Conference, the government will publish a 
consultation in January 2019 on a possible 
Stamp Duty Land Tax (SDLT) surcharge of 
1% for non-residents purchasing residential 
property in England and Northern Ireland 
(Scotland and Wales have separate 
regimes).

Passport cancellation for US tax 
defaulters
The IRS has commenced action to revoke 
the passports of at least 260,000 US 
individuals. The power to recommend 
passport revocation for serious tax 
defaulters was granted to the IRS with 
effect from February 2018, and the agency 
has stated that it plans to use the power 
against US persons who owe more than 
$51,000 in taxes and penalties.

Dividend withholding tax in 
Netherlands
It was announced on 16 October that the 
Dutch government will not be abolishing 
the Dutch dividend withholding tax, 
following a fierce political and public 
debate over previous weeks and months. 
At the same time it was announced that 
the corporate income tax rate will fall from 
25% to 20.5% by 2021.
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As part of the reforms to 
the taxation of individuals 
not domiciled in the 
UK (non-doms) which 
took effect from 6 April 
2017, non-doms were 
provided with a one-off 
window of opportunity 
to ‘cleanse’ their offshore 
mixed funds (ie cash 
balances containing a 
mix of untaxed income, 
capital gains and ‘clean’ 
capital). The deadline to 
cleanse any mixed funds 
is 5 April 2019. Urgent 
action should therefore 
be taken by those seeking 
to take advantage of this 
opportunity.

Ordinarily, when remittances are made to 
the UK from a mixed fund, the categories 
which generate a higher tax liability are 
treated as being remitted in priority. If 
a mixed fund contains clean capital it is 
therefore not generally possible to access 
this component of the fund until all other 
monies have been remitted. Moreover, 
when a non-dom makes an overseas 
transfer from a mixed fund, a pro-rata 
portion of each category of income/gain/
capital within the fund is deemed to have 
been transferred. It is not possible to access 
the clean capital alone.

The temporary cleansing relief provisions 
permit an overseas transfer to be made 
which is nominated as representing specific 
funds. This means that the constituent 
parts of a mixed fund can be separated 
into their own bank accounts. In particular, 
clean capital can be segregated and is then 
available to be remitted to the UK without a 
tax charge.

This valuable cleansing opportunity is 
available to all non-doms who have used 
the remittance basis of taxation before 6 
April 2017, other than those born in the UK 
with a UK domicile of origin. There is no 
requirement for non-doms to have paid the 
remittance basis charge before 6 April 2017 
or to be UK resident when undertaking a 
cleansing exercise.

Non-doms should consider mixed fund 
cleansing if they: 

 y Have a bank account holding mixed 
funds.

 y Hold non-UK assets acquired from 
mixed funds, and these can be readily 
converted into cash.

 y Have clean capital which has become 
mixed with foreign income and/or gains.

Mixed fund cleansing may not be practical 
in all circumstances, for example where 
the degree of analysis required (and 
the associated professional costs) are 
disproportionately high relative to the 
amount of capital available to be cleansed, 
or where the available records are 
incomplete.

Although HM Revenue & Customs 
has published guidance on mixed fund 
cleansing, the process is often far from 
straightforward. For example, transactions 
involving foreign currency accounts will 
need to be analysed in sterling, and this 
can complicate the process of identifying 
the various components which make up 
the mixed fund comprised within a bank 
account. Furthermore, if the income or 
gains nominated for transfer from the mixed 
fund exceed the actual income or gains (for 
example because of a computational error), 
this may cause the whole cleansing exercise 
to fail. Conscious under-nominations can be 
made in order to mitigate the risk of a failed 
nomination.

A mixed fund analysis can be time-
consuming, so individuals looking to 
take advantage of cleansing should seek 
professional advice as soon as possible, 
given the 5 April 2019 deadline for 
completion of any cleansing exercise.

Time is running out
for mixed fund cleansing
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When considering expansion into any new market, it is crucial to carry out 
appropriate due diligence and to gain a proper understanding of the local 
business environment. China is no different in this regard.

Below are some frequently asked questions 
about doing business in China.

What is the ‘business geography’ like?
China is a vast country with a population of 
1.4 billion, and cannot be treated as a single 
homogenous market. 

China is divided into 34 separate regions, 
which includes 23 provinces, four 
municipalities, five autonomous regions and 
two Special Administrative Regions (Hong 
Kong and Macau). 

Municipalities are under the direct control 
of the Chinese central government. 
Autonomous regions are specific areas 
associated with one or more ethnic 
minorities. Hong Kong and Macau are self-
governing sub-nations of China that have 
their own separate tax and commercial laws. 

There are three “mega-urban” regions, 
surrounding Beijing, Shanghai and the 
Pearl River Delta (which encompasses 
Guangdong, Hong Kong and Macau) 
respectively. All three regions are situated 
on the east and south coasts of China. 
Combined, they represent approximately 
40% of China’s GDP and can therefore offer 
significant business opportunities. However, 
more inland locations such as Hubei and 
Chongqing offer other advantages such 
as cheaper labour and/or faster rates of 
growth.

What language is business conducted in?
Mandarin. The majority of Chinese do 
not speak English. A translator is highly 
recommended when working in China. All 
official documents are submitted in Chinese.

How can I structure my business in China?
Overseas businesses commonly set up a 
wholly owned foreign enterprise (WOFE), 
which is a company. 

Enterprises that do not want to set up 
a legal entity can establish a branch 
(permanent establishment (PE)) or a 
representative office (RO). ROs are limited to 
liaison and marketing activities. 

Other forms of business entity are also 
available. 

The Catalogue for the Guidance of Foreign 
Investment Industries contains lists of 
industry sectors where investments are 
not permitted, restricted, permitted or 
encouraged.

Is it necessary to have China-based 
directors and a physical office?
There are generally no restrictions on age, 
nationality or residency of directors under 
Chinese company law. 

A company must have a physical office as 
its registered place of business. The office 
should not be a virtual office. The Chinese 
authorities can make unannounced office 
site visits to ensure compliance, or to audit 
company records. 

What are Free Trade Zones (FTZs)?
There are 12 FTZs across China - in 
Shanghai, Fujian, Guangzhou, Tianjin, 
Henan, Hubei, Liaoning, Shaanxi, Sichuan, 
Zhejiang, Chongqing and Hainan. These 
have been established for the purpose of 
attracting trade.

Each FTZ offers different incentives. These 
may include simplified company registration 

processes and filing requirements, tax 
rebates, and exemptions from customs 
duties and import taxes for transferring 
goods between FTZs and overseas 
destinations.

What are the mandatory obligations of 
employers in China?
Employment contracts must be issued to 
employees. If an employment contract is not 
signed with an employee within one month 
of the employee starting work for the 
employer, the employee is entitled to 200% 
of their wage.

How easy is it in China to terminate 
employment?
Employers may only terminate an 
employee’s contract on statutory grounds. 
Employers are required to pay the employee 
a severance payment of one month’s 
average wages for each year of service with 
the company, subject to statutory caps.

It is relatively easy for employees to 
terminate the contract by providing 30 days 
written notice (or three days during the 
probationary period). 

In the case of a labour dispute, labour 
arbitrations are mandatory before the 
dispute will be heard in court. There is a 
one-year statutory limit for raising claims for 
labour disputes. Generally, employers bear 
the burden of proof.

What are the statutory filing obligations 
for financial statements?
The company’s fiscal year must follow the 
calendar year to 31 December.

Company accounts should be prepared 
in accordance with PRC GAAP. They 

Doing business in China:
frequently asked questions



must be audited annually by a certified 
public accounting firm registered in China, 
regardless of turnover or assets. 

WOFEs are required to file their financial 
statements with government bodies, 
including the Ministry of Commerce and 
the State Administration for Industry and 
Commerce. 

Companies must also prepare annual and 
interim reports to the National Enterprise 
Credit Information registry.

What are the rates of corporate tax and 
withholding tax for a company?
Tax resident businesses (including WOFEs 
and PEs) pay Enterprise Income Tax (EIT) 
on their worldwide profits at 25%, unless a 
reduced rate or special exemption applies. 
EIT is the equivalent of corporation tax.

Depending on the type of business activity, 
ROs may also be liable to EIT.

A 10% withholding tax (WHT) applies to 
dividends paid to a non-resident company, 
although the rate may be reduced under the 
provisions of an applicable double tax treaty 
(DTT). 

A 10% WHT also applies to interest or 
royalties paid to a non-resident company 
(subject to an applicable DTT).

When is EIT due?
EIT is generally pre-paid to the tax 
authorities, within 15 days of the end of 
each month or quarter. Tax returns are due 
by the same deadlines. 

What are the personal tax rates in China 
and is social security payable?
Personal income tax is levied at progressive 
rates of between 3% and 45%.

A 20% WHT applies to dividends paid to 
non-resident individuals (subject to an 
applicable DTT). 

Employers must pay social security 
contributions of up to 40% of the 
employee’s base salary, which includes 
statutory pension contributions. 
Employees are also liable to social security 
contributions, which are collected by 
employers on their behalf. 

What are the main indirect taxes in 
China?
VAT is the main indirect tax, and is levied 
at rates of 16%, 10% and 6%. Lower rates 
may apply to different sectors or activities. 
There is also a consumption tax (1% to 
56%), a land appreciation tax (30% to 60% 
of gain), customs duties, stamp duty, and 
environmental taxes.

Other useful information 
 y Protection of intellectual property: 

China operates a first to file system for 
trademark and patent registrations. It 
is therefore important to consider such 
registrations early on. 

 y UK hosted websites: Websites hosted 
in the UK can be slow or difficult for 
Chinese consumers to access. Common 
European plugins are blocked (eg 
Facebook, Twitter etc). 

 y China-hosted websites: All websites 
hosted in China must have a Bei’an (or 
filing) licence, otherwise the website 
cannot be hosted. Companies may 
need further licences for their websites 
depending on the sector and if the 
website accepts payments. 

If you are interested in setting up in China, 
please speak to your Saffery Champness 
contact, who will put you in touch with one of 
our international tax specialists.

Kevin (Yishu) Tang, International Business 
Director, Zhong Xing Hua CPAs 
T: + +86 10 68364878 
E: tangyishu@zxhcpa.com.cn
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How will Brexit
affect UK taxation and immigration?

For many, Brexit is as 
much a mystery now as 
it was on 23 June 2016, 
when the UK woke up 
to the news that it had 
voted to leave the EU. 
Negotiations on what 
sort of Brexit deal we 
may have when we do 
leave have been ongoing 
or (depending on the 
individual’s point of 
view) increasingly going 
nowhere. 

This article (correct as of 2 January 2019) 
outlines what is currently known about the 
impact of Brexit on UK taxation, and what 
matters remain unclear.

Employment taxes

Unlike VAT, income tax and National 
Insurance contributions (NICs) are purely 
UK levies, and therefore unaffected by 
Brexit. While there are Brexit-related 
consequences for employers in relation to 
the free movement of labour and employee 
rights, these are not tax-specific. Of greater 
significance to employment taxation in the 
UK is the impact of devolution in Scotland 
and Wales.

Brexit does have an impact on cross-border 
issues, even though it does not impinge 
upon existing bilateral double taxation 
agreements. For example, an employer’s 
obligation to operate PAYE on the earnings 
of employees working in the UK arises 
where the employer has a presence in the 
EU, even if it has no equivalent presence in 
the UK. Whether this will remain the case 
after Brexit remains to be seen.

Currently, HM Revenue & Customs (HMRC) 
also has the power to enforce certain 
unpaid tax debts across the EU by making 
a request made to the relevant local tax 
authority. Debts in this context include 
PAYE, and whether this power will continue 
after Brexit is currently unclear. 

Many consider income tax and NICs to be 
two sides of the same coin, but in cross-
border matters they are distinct charges. 
Unlike bilateral tax treaties, cross-border 
social security within the EU is governed 
by Regulation 803/2004. This pan-EU 
agreement also covers the EEA (plus 
Switzerland, which has opted to be treated 
as an EEA member for these purposes). 

Cross-border workers covered by the 
regulation are eligible to pay social security 

contributions in a different member state 
to the one they are working in for an initial 
two-year period (potentially extendable 
for a further three years). The position is 
confirmed through the issue of a certificate 
A1 by the relevant social security authority.

Assuming the UK leaves the EEA as well 
as the EU, the approach of Switzerland 
may offer a post-Brexit route for the UK 
with regard to social security, but to date 
there has been no indication from the 
government that this is the intention. An 
alternative would be a series of bilateral 
agreements on the same basis as tax. Prior 
to joining the then EEC, the UK had bilateral 
social security agreements with a number 
of European countries and these could 
potentially be revived. However, no such 
agreements were in place with Bulgaria, the 
Czech Republic, Estonia, Greece, Hungary, 
Latvia, Liechtenstein, Lithuania, Poland, 
Romania or Slovakia.

So far, the only announcement on post-
Brexit social security was one on  
28 September 2017, in which it was 
confirmed that cross-border workers relying 
on Regulation 803/2004 at the time the 
UK leaves the EU will remain covered for 
as long as their A1 certificates are valid, 
although the position with regard to 
extensions or renewals is unclear.

Corporation tax

Corporation tax is imposed by UK law and 
the EU’s influence in this area has therefore 
been limited. However, there are areas 
of EU law that have had an impact on 
corporation tax, and as companies plan their 
response to Brexit the UK’s corporation tax 
regime needs to be considered.

As an EU member, the UK is required to 
comply with EU law, EU directives and the 
decisions of the European Court. Subject 
to any post-Brexit deal, these will no longer 
apply after 29 March 2019. However, 
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by the time this article is published, the 
House of Commons may have voted on 
Theresa May’s Brexit deal, which includes a 
transition period requiring the UK to abide 
by EU rules until at least 31 December 
2020. The transition period could possibly 
be extended until the end of 2022. 

Key EU Directives include the Parent-
Subsidiary Directive and the Interest and 
Royalty Directive, which currently prohibit 
any withholding taxes on interest, dividends 
and royalty payments between group 
companies resident in the EU. After Brexit, 
these payments will be taxed in accordance 
with the UK’s tax treaties on a country-
by-country basis, in some cases potentially 
giving rise to WHT.

The EU’s state aid rules, which restrict 
excessive tax reliefs, will also no longer 
apply. This may mean that the limits which 
currently apply to the UK’s R&D enhanced 
tax relief regime for small and medium-
sized companies, the Enterprise Investment 
Scheme, and the Enterprise Management 
Incentive share option scheme, will be 
lifted.

It is possible that the UK government will 
also reduce corporation tax to below the 
rate of 17% already scheduled to take 
effect in April 2020. 

The UK’s substantial tax treaty network has 
been agreed on a country-by-country basis 
and will be unaffected by Brexit, as will 
the UK’s transfer pricing regime, based on 
OECD guidelines. However, the UK’s SME 
exemptions are based on the European 
Commission’s Recommendation 2003/361/
EC. It is unknown whether the UK will 
continue to adopt similar exemptions, so 
watch this space. 

VAT and customs duties

The political impasse in Parliament over the 
proposed transition deal with the EU has 

Immigration post-Brexit
As we move into 2019, the question of 
freedom of movement (FoM) rights for EU 
nationals in the UK remains the hottest of 
political hot potatoes. At the time of writing, 
the Draft Withdrawal Agreement between 
the UK and the EU hangs in the balance. 
Under the terms of that deal, FoM rights 
for EU nationals moving to and living in the 
UK will essentially remain the same until the 
end of the proposed transition period on  
31 December 2020.

A separate agreement has also been 
reached between the UK and the three 
additional EEA states, namely Iceland, 
Liechtenstein and Norway, on essentially 
the same terms.

EU/EEA nationals resident in the UK at the 
end of 2020 and wishing to remain resident 
will need to apply to the EU Settlement 
Scheme, established by the UK government, 
by 30 June 2021. The scheme is not yet 
fully open, but will require applicants 
resident in the UK to fill in a short on-line 
application, with basic factual information 
including name, address, passport details 
and National Insurance number, as well 
as declaring any criminal convictions. 
Applicants will need to provide proof of 
identity by uploading a ‘selfie’ and either 
scanning their passport biometric chip using 
a compatible mobile phone or submitting 
the original passport to the Home Office. 

Those applicants who have been resident in 
the UK for a continuous period of at least 
five years at the date of the application 
will be granted ’Settled Status’, which will 
give them an indefinite right to live and 
work in the UK. Those who have been 
resident for a period of less than five 

years at the time of the application will be 
granted ‘Pre-Settled Status’, which will be 
valid for a period of five years. A further 
application will then be required during this 
period, once the threshold of five years’ 
continuous residence has been reached. 
Pre-Settled Status cannot be extended if 
the requirement for five years’ continuous 
residence is not met. 

Irish nationals are not required to apply to 
the EU Settlement Scheme.

If the UK leaves the EU with no deal, 
then the terms of the Draft Withdrawal 
Agreement will not apply. However, the 
UK government has confirmed that the EU 
Settlement Scheme will remain in place in 
the event of no-deal, although the final date 
for applications will be brought forward by 
six months to the end of December 2020.

After Brexit and the transition period 
(assuming we have a deal with the EU on 
leaving), EU/EEA nationals will be required 
to comply with UK immigration rules in 
force at the time. Whilst further details 
are awaited on any changes to the current 
immigration rules, it is clear that EU/EEA 
nationals will not be given preferential 
status due to nationality. Although visas will 
not be needed for short visits, for example 
for holidays or business, they will be treated 
in the same way as nationals from other 
countries and be required to obtain visas for 
longer stays.

Julia Jackson, partner 
Wedlake Bell, Solicitors 
T: +44 (0)20 7406 1696 
E: jjackson@wedlakebell.com
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forced many businesses to the conclusion 
that no deal will be in place on 29 March 
2019 to enable the UK’s current VAT and 
customs duties arrangements to continue 
in force after that date. For businesses, this 
means prolonged uncertainty and the risk of 
damage to established trading relationships.

What do we know?

Given that the future shape of the UK’s 
trading relationship with the EU remains 
uncertain, it follows that the nature of the 
final VAT and customs duty regime is also 
unclear. What is known is that the UK’s VAT 
and customs duty systems will alter, and 
that change may come as soon as 29 March 
2019. 

Assuming that the UK leaves the EU as 
planned on 29 March 2019, and ceases to 
be part of the EU’s VAT and Customs Union, 
future trading with the EU will be very 
different.

EU trade and goods

To understand the potential changes which 
are coming, consider a UK business selling 
goods to a German customer:

 y If a UK VAT registered business sells and 
ships goods to a German VAT-registered 
business, currently there is no UK VAT 
or German customs duty due. The 
goods freely cross national borders to 
reach their final destination. This is one 
of the founding principles of the EU 
(freedom of movement), in action.

 y If a UK VAT-registered business buys 
goods from a German VAT-registered 
business, likewise there is no German 
VAT or UK customs duty due. 

If the UK leaves the EU and the future 
relationship is identical to that which 
currently exists between a third country (eg 
the US) and the UK, what happens to the 
trade of goods in our example?

 y If a UK VAT registered trader sells and 
ships goods to a US customer, there is 
no UK VAT or customs duty payable. 
However, the US customer must clear 
the goods through US Customs and pay 
any applicable US customs duties. 

 y If a UK VAT registered trader buys 
goods from a US supplier, it must 
pay import VAT and customs duty, if 
applicable to the goods in question. The 
import VAT may be recoverable from 
HMRC through the trader’s VAT return. 
However, customs duty (if due) is not 
recoverable.

Hence, if customs duty is payable on the 
imported goods, this represents a new cost 
for UK/EU businesses once the UK leaves 
the EU and acquires the same trading status 
as any other country subject to World Trade 
Organisation (WTO) rules. 

EU trade and services

In principle, there should be little change 
to the buying and selling of services to and 

from EU businesses. There is no customs 
duty payable on such transactions, and 
the current VAT rules make few practical 
distinctions between a supplier/customer 
based in another EU member state and one 
located in a third country. However, there 
are non-tax regulations such as passporting 
rights in the insurance and financial sectors, 
and these have the potential to affect 
the future EU operations of UK-based 
companies operating in regulated sectors.

Conclusion

Many businesses are still hoping that a deal 
will be agreed with the EU, to avoid the 
UK leaving the EU on 29 March 2019 and 
reverting, in trade terms, to third country 
status. They are rightly concerned about 
customs duty costs, and the possibility that 
the infrastructure necessary to handle EU 
trade on an entirely new basis will not be in 
place in time for Brexit. 
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In his Budget speech, the Chancellor announced the introduction of a new 
2% capital allowance – the Structures and Buildings Allowance (SBA) – for 
qualifying expenditure on new non-residential structures and buildings incurred 
on or after 29 October 2018.

Over the next five tax years the measure 
is expected to cost the Exchequer 
approximately £1.9 billion. However, much 
of this will be offset by a reduction in writing 
down allowances from 8% to 6% for assets 
in the ‘special rate pool’, which is expected 
to generate additional tax revenues of  
£1.6 billion. 

The case for widening the scope of the 
capital allowances legislation, to include 
expenditure on structures and buildings, 
has long been promoted by the business 
community. Recently it was also a 
recommendation of the Office for Tax 
Simplification.

The cost of constructing new buildings, 
or of improving or converting existing 
structures, is already depreciated in the 
accounts of many businesses. However, no 
tax relief has been available in relation to 
such expenditure since the abolition of the 
previous Industrial Buildings Allowances 
rules.

The key features of the SBA are as follows:

 y Relief is given at a flat rate over a 50-
year period, at 2% per annum.

 y Relief is available for new commercial 
structures and buildings, and for new 
conversions or renovations.

 y Both UK and overseas structures qualify, 
where the business is within the charge 
to UK tax.

 y Relief is limited to the cost of physically 
constructing the structure or building, 
including any demolition or land 
alterations necessary for construction.

 y Relief is available for eligible expenditure 
incurred where contracts for the 
physical construction works were 
entered into on or after 29 October 
2018;

 y Claims can only be made from when a 
structure or building first comes into 
use.

 y The cost of acquiring land or rights over 
land is not eligible for relief. Likewise the 
costs associated with obtaining planning 
permission. This means that a valuation 
may be required to separate the cost of 
the land from that of the structure or 
building.

 y The claimant must have an interest 
in the land on which the structure or 
building is constructed.

 y Dwellings (including university or 
school accommodation, military 
accommodation and prisons) do not 
qualify. Nor does any part of a building 
used as a dwelling, where the remainder 
of the building is commercial.

 y A sale of the asset will not result in 
a balancing adjustment. Instead, the 
purchaser takes over the remainder of 
the allowances, written down over the 
residue of the 50-year period.

 y Expenditure on integral features and 
fittings of a structure or building that is 
currently allowable as expenditure on 
plant and machinery, will continue to 
qualify for plant and machinery writing 
down allowances, including the Annual 
Investment Allowance (AIA).

 y SBA expenditure will not qualify for the 
AIA.

 y Where a structure or building is 
renovated or converted so that it 
becomes a qualifying asset, the 
expenditure will qualify for a separate 
2% per annum allowance over the next 
50 years.

The relief will apply to qualifying 
expenditure incurred where contracts for 
the physical construction of the building are 
made in writing and are entered into on or 
after 29 October 2018.

Further rules apply in relation to various 
matters, including the treatment of leasing 
transactions and the acquisition of ready 
built assets. The legislation will also include 
anti-avoidance provisions to prevent the 
manipulation of contracts entered into prior 
to the 29 October 2018 commencement 
date in order to benefit from the relief.

The UK’s new
Structures and Buildings Allowance

 The case for 
widening the scope of 
the capital allowances 
legislation, to 
include expenditure 
on structures and 
buildings, has long  
been promoted by  
the business  
community. 
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