
Following some recent high profile court decisions regarding the employment 
status of workers, particularly those operating in the ‘gig’ economy, businesses 
in all sectors are advised to consider the tax and National Insurance risks of 
engaging with off-payroll workers.

The recent cases have been brought 
to determine status for employment 
law, in particular whether the 
workers in question are entitled to 
employment rights and protection 
under the National Minimum Wage 
(NMW) legislation. There is not an 
exact overlap between employment 
tax and employment law in respect 
of workers (it is possible for a worker 
to be considered employed for legal 
purposes but self-employed for tax 
purposes and vice versa), but many 
of the factors used to determine 
employment status for employment 
law purposes are also used for 
employment tax. There are clear tax 
and National Insurance consequences 
where an individual previously 
categorised as self-employed is 
deemed to be an employee, not least 
because HM Revenue & Customs 
(HMRC) ‘polices’ the NMW.

Government policy
A cross-government working group 
was formed in May 2016 to consider 
employment status, including 
representatives from HMRC. The 
group was formed to consider 
and build on the March 2016 self-
employment report published by 
the (then) Department for Business, 
Innovation and Skills as well as the 
Office of Tax Simplification’s report 
on the taxation of employment status, 
published in March 2015. The group 
is expected to make recommendations 
in early 2017.

In October 2016 the government 
also announced an independent 
review into employment practices 
in the modern economy. One of the 
review’s areas of focus is seeking 
the appropriate balance of rights 
and responsibilities for new business 
models and, in particular, considering 
whether current definitions of 
employment status need to be 
updated to reflect new forms of 
working created by emerging business 
models, such as on-demand platforms.

Clearly, therefore, the issue of 
employment status is at the forefront 
of the government’s (and HMRC’s) 
thinking and there is the potential for 
significant change. Businesses should 
consider these changes in conjunction 
with other recent employment status 
related tax developments, such as 
employment intermediaries reporting 
and the proposed changes to IR35 for 
public sector contractors operating 
via personal service companies.

HMRC 
Many businesses have sought to 
minimise the effect of increased tax 
compliance and cost burdens on 
employers in recent years. These 
obligations include the introduction of 
Real Time Information (RTI) reporting 
for payroll, the National Living Wage 
(NLW) and pensions auto-enrolment . 
The cost of these obligations will only 
continue to rise, with auto-enrolment 
minimum contribution increases, 
uplifts in the NLW and NMW, and the 
introduction of the Apprenticeship 
Levy. 

In light of these considerations, it is 
tempting for employers to engage 
workers off the payroll and not treat 
them as employees. Unfortunately, 
employment status is not so much a 
question of intention as a question of 
fact. Considerations include: 
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 y Who controls the work 
undertaken? 

 y Whether the worker is personally 
required to undertake the work?

 y What level of financial risk the 
worker bears?

 y Does the worker expect further 
work to be offered (which it is 
expected would be accepted when 
offered)? 

HMRC will consider the employment 
status of any off-payroll workers as 
part of any employment compliance 
review. While a contract for services is 
a good starting point to demonstrate 
genuine self-employment, the working 
relationship as a whole must be 
considered, otherwise HMRC could 
deem a worker to be an employee for 
tax and National Insurance purposes. 

The consequences of having workers 
incorrectly categorised under self-
employment status are significant, 
as HMRC would not only seek 
employer’s National Insurance 
contributions (NICs) but also the PAYE 
and employee NICs which should 
have been operated. While an offset 
for tax/National Insurance paid by 
the worker is available, this is not 
automatic and relies on the income 
having been declared and tax paid to 
HMRC – of particular relevance when 
it is remembered tax returns are not 
due for submission until nearly 10 
months after the end of the tax year. 
Any additional tax/National Insurance 
paid to HMRC as a result of a change 
in employment status post-enquiry 
would also be liable to interest and 
penalties. Getting the employment 
status of workers right is therefore 
crucial, as mistakes can be costly.

For more information regarding any of 
the issues raised here, including how 
we can assist with managing your 
employment tax compliance in respect of 
non-payroll workers, please contact your 
usual Saffery Champness partner.


