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1. Overview 

1.1 We welcome the opportunity to add our comments to the consultation on options to increase 

clarity over an individual’s employment status, and the consequential tax impacts of any such 

changes. 

1.2 On a high level we agree that the current framework for deciding whether an individual should be 

treated as an employee or self-employed contractor for tax purposes should be reformed.  

However we strongly urge the Government not to rush to making such major changes due to the 

potential impact on businesses increasing facing worker availability and costs issues as well as 

uncertainties over the impact of Brexit.   

1.3 We would support the general points made by the ICAEW in their representations on this 

consultation (published as ICAEW Representations 40/18 and 45/18).  In particular, we would 

support the call for a wide-ranging public debate to explore the full range of potential policy 

options in this area.  Pending such a debate, we believe that the government should avoid either 

codifying the current case law position or making other changes to the rules surrounding 

employment status.  We would also support the ICAEW’s argument that (whilst acknowledging 

the inherent political difficulties) an effective solution will not be found without allowing for the 

possibility of changes to National Insurance Contributions (NICs), including both Class 4 (self-

employed) and employer’s NICs. 

1.4 In addition to the general points raised by the ICAEW, we would also like to highlight some 

particular areas which the government should take into account.  Our points cover the following 

areas: 

• Codification of the employment status rules, and in particular, the timing of any such 

codification. 

• The implications of any changes for those workers currently subject to special regimes, 

including (but not limited to) film and TV production staff and construction workers.  

• The need to avoid making piecemeal changes to the law (including the off-payroll 

working rules) in this area. 

These points are considered in sections 2-4 below. 

1.5 In summary, in developing a new framework for determining employment status, we recommend 

that a consensual approach involving the Government, HMRC, the legal and accountancy 

professions, employers, trade unions, labour providers and representatives from industries with 

particular rules relating to employment status is taken.  We also recommend that this forms the 

basis for an ongoing dialogue to ensure effective design, implementation, impact assessment and 

ability to meet future challenges is achieved.  We will be happy to contribute to any discussions 

and/or put ourselves forward to participate in any groups as required. 

1.6 If you have any queries on the issues raised in this response, or would like to discuss any points in 

more detail, please get in touch with Robert Woodward, Senior Manager – Employment Tax on 

020 7841 4228 or at robert.woodward@saffery.com. 

2. Codification of the employment status rules 

2.1 In our opinion, if any changes are made to the current employment status rules and definitions, 

these must have the effect of increasing certainty for both workers and engagers.   
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2.2 The current (case law driven) position means that it can be difficult for both engagers and workers 

to reach a conclusion on employment status in more complex, borderline cases without recourse 

to specialist advice and possibly the Tax or Employment Tribunals.   

2.3 Codification of the employment status rules, if done well, could reduce this uncertainty and allow 

businesses and workers to reach a clear decision on employment status early in an engagement.   

2.4 However, codification of what is inevitably a complex area is likely to be difficult.  We believe, 

therefore, that the government should focus first on reaching consensus on whether any changes 

to the existing rules would be beneficial, and what any revised employment status tests should 

look like.  Once such a consensus is reached, the agreed position should be written into law.  This 

will prevent a time-consuming exercise to codify the current principles, only for the new law to 

need to be rewritten in short order. 

3. Sector-specific rules 

3.1 By way of background we represent a number of clients with a particular interest in the 

distinction between employed and self-employed workers.  In particular we represent a number 

of clients within the Film and TV production sector who have been operating within the rules laid 

down by the HMRC Film, Television and Production Industry Guidance notes.  These notes, 

available on the (archived) HMRC website at 

http://webarchive.nationalarchives.gov.uk/20140721202711/http:/www.hmrc.gov.uk/specialist/f

i-notes-2012.pdf, determine where a particular worker can be treated as self-employed for tax 

purposes.   

3.2 We are also recognised as one of the leading providers of accountancy and tax services to the 

recruitment sector working with both clients and representative bodies and as with the Film and 

TV production sector, recruitment businesses and labour suppliers have particular industry 

specific rules relating to the tax treatment of workers. 

3.3 The employment status consultation document makes no reference to these specific rules, or how 

the government envisages they might be affected by changes to the wider employment status 

framework.  We believe that it is important that the existence of these rules – and of the 

particular issues that they were created to address - is acknowledged as part of the consultation 

process.   Either any new employment status rules need to work across all industries and sectors, 

or consideration needs to be given to retaining (possibly in amended form) separate sector-

specific rules, and it will not be possible to reach a conclusion on this unless the existing rules are 

taken into account, and representatives from the relevant sectors consulted as part of the reform 

process. 

3.4 In the meantime, the government should avoid making changes to existing sector-specific rules 

and guidance. 

3.5 In addition, we are aware that the HMRC Check Employment Status for Tax (CEST) tool, 

introduced as part of the 2017 reform of the off-payrolling rules for the public sector, does not 

take into account industry specific matters such as the Film and TV Production Industry Guidance 

notes.  We request that, before any wider changes are considered to the technological support 

for employment status determinations, CEST’s impact is reviewed, and that this lack of support 

for industry-specific rules is considered as part of that review.  
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4. Other changes to the law on employment status 

4.1 Not only should the government avoid making changes to the sector-specific rules mentioned 

above, but it should avoid other changes to the law around employment status pending the 

outcome of the wide-ranging consultation we advocate in section 1 above. 

4.2 Specifically, the government should avoid making changes to the existing off-payroll working 

(IR35) rules for private sector engagements.  

4.3 Any reform of the employment status rules could reduce the need for IR35 or equivalent 

provisions in future, and (as with our points on codification above) we would argue against 

making substantial changes now only to introduce further significant amendments in the medium 

term.  The government should instead evaluate the need for any changes to the IR35 rules, as 

part of the implementation of updated and codified employment status tests. 

4.4 Avoiding substantial changes now will benefit both workers and engagers, who will not have to 

get to grips with a changed set of rules at a point in time where they are already facing worker 

availability and cost issues, and the potential implications of Brexit. 

4.5 Delaying any action on IR35 for the private sector will also allow for a longer period for the 2017 

changes to off-payrolling for the public sector to bed in and be assessed.  This will help ensure 

that any lessons that can be learned from the 2017 changes can be taken into account as any new 

rules are developed. 

5. About Saffery Champness LLP 

5.1 Saffery Champness is the 12
th

 largest UK accountancy firm by fee income. We presently have over 

70 UK partners and over 550 staff in nine offices in the UK and further offices in Guernsey, Geneva 

and Zurich.  

5.2 We are a firm with a deliberate focus; we do not try to be all things to all people. Instead we 

choose to specialise in specific sectors and areas of business where we have real in-depth 

expertise and experience. These include not-for-profit, private wealth, landed estates and rural 

businesses, professional and consultancy businesses, entrepreneurs, sports and entertainment, 

and international. 

 


