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1. Executive summary 

1.1 We welcome the chance to comment on the design of the proposed Pay As You Earn cap (PAYE cap) 
to be included in the Small and medium sized enterprises (SME) scheme for Research and 
Development (R&D) tax relief. 

1.2 In summary, our key points are as follows: 

• It is important that the PAYE cap works for the majority of commercial businesses to allow 
them to continue to claim the level of R&D credit to which they were previously entitled. 
The R&D payable tax credit rules should therefore be kept as simple and fair as possible. 

• Although not currently proposed, we consider that a carry forward provision could help 
genuine R&D companies maximise the repayable tax credit.  

• HMRC should undertake a review of how to improve internal systems and identify bogus 
claims to help reduce future reactive changes to the R&D legislation.  

• The inclusion of the PAYE/NIC liabilities of relevant related parties in determining the cap 
is welcome. However, this should be extended to capture unconnected companies’ R&D 
related PAYE and NICs liabilities where a joint election has been entered into under CTA 
2009 s1130 and s1135.  

• Information on attributable PAYE/NICs from EPW providers could be obtained without 
much additional complexity. 

• The requirement to provide proof that the intellectual property arising from, or expected 
to arise from, the R&D project is actively managed introduces an element of subjectivity 
and uncertainty into an already complex regime and will create a further administrative 
burden for claimant companies. HMRC should provide guidance on what will be required 
to satisfy this evidential burden and use a ‘light touch’ approach to implementation of this 
test. 

• A limit for subcontracting between related parties set at 10% of overall R&D expenditure 
is too low. As a result, it is likely that SME groups will need to incur costs to change their 
existing group and employment arrangements, which have been entered into for valid 
commercial reasons, in order to continue to access R&D credits. 

 

1.3 Section 2 below makes some general comments on the proposals, and section 3 covers our 
responses to the specific questions raised in the consultation document. 

1.4 We would be happy to discuss the points raised here in further detail.  If you have any questions, 
or would like any further information, please contact: Robert Langston, National Tax Partner, on 
0207 841 4129 or email robert.langston@saffery.com or Alison Hobbs, Director, National Tax, on 
0207 841 4016 or email alison.hobbs@saffery.com . 

2. General points 

2.1 We recognise that HM Revenue and Customs (HMRC) must manage the risk of bogus R&D claims 
while facilitating claims for genuine companies undertaking R&D. We therefore welcome the fact 
that HMRC are trying to reduce the potential impact of the proposed PAYE cap on genuine 
companies undertaking R&D. However, it is important that the PAYE cap works for the majority of 
commercial businesses to allow them to continue to claim the level of R&D credit to which they 
were previously entitled.  
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2.2 As stated in our response to the ‘Preventing abuse of the R&D tax relief for SMEs’ consultation of 
22 May 2019, the tax system in general is already complex. The R&D payable tax credit rules should 
therefore be kept as simple and fair as possible to ensure that companies undertaking genuine R&D 
are not adversely affected by the introduction of the PAYE cap, rather than introduce overly 
complicated rules to stop the minority of companies making fraudulent claims. The proposed 
measures should not deter claimants on the grounds of lack of understanding and the cost of 
administering the scheme should not outweigh the benefit.  

2.3 We are pleased that the £20,000 threshold for the PAYE cap has taken account of our response to 
the 2019 consultation (paras 3.7.1 and 3.7.2 of our original response) to protect young and highly 
innovative SMEs, for example in the software industry, which will likely not have large PAYE and 
National Insurance Contributions (NICs) liabilities. In our experience, given the level of qualifying 
R&D expenditure generally incurred by such companies, the £20,000 threshold should not be 
detrimental to them.   

2.4 We note the comment in para 3.7 of the consultation document that a carry-forward mechanism 
will not be included in the final PAYE cap policy design. As set out in our response to Question 5 of 
the 2019 consultation, we consider that a carry forward provision could help genuine R&D 
companies maximise the repayable tax credit.  

2.5 As stated in para 2.4 of our response to the 2019 consultation, in conjunction with the tightening 
of repayment claims, we would welcome HMRC undertaking a review of how to improve internal 
systems and identify bogus claims to help reduce future reactive changes to the legislation, thereby 
managing the complexity of the R&D tax credit legislation.  

3. Specific consultation questions 

3.1 Question 1: Does your business subcontract to a related party or use EPWs provided by a related 
party? Would it be useful to be able to include the PAYE/NICs attributable to these workers in 
your payable credit? 

3.1.1 As set out in our response to the 2019 consultation, many of the larger SME groups that we work 
with that undertake R&D on an annual basis are structured in such a way that salaries are paid in 
one company and the R&D activity is undertaken in another. The inclusion of the PAYE/NIC liabilities 
of relevant related parties in determining the cap is therefore welcome.  
 

3.1.2 However, this should be extended to capture unconnected companies’ R&D related PAYE and NICs 
liabilities where a joint election has been entered into under CTA 2009 s1130 and s1135. 

3.2 Question 2: Would it be practical to obtain information on attributable PAYE/NICs from EPW 
providers in order to increase the level of your cap? 

3.2.1 In our view this would be practical and not be a significant issue. In our client base the usual role 
and coverage of finance directors/controllers is across companies, both within a group and for 
companies under the control of the same ultimate shareholder(s). The information could therefore 
be obtained without much additional complexity to claim the repayable credit. 

3.3 Question 3: The government welcomes views on the sorts of activities which are undertaken to 
manage IP, as well as the types of information and evidence of the active management of 
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intellectual property, which genuine business would be able to provide in supporting their R&D 
tax relief claim. 

3.3.1 The requirement to provide proof that the intellectual property arising from, or expected to arise 
from, the R&D project is actively managed introduces an element of subjectivity and uncertainty 
into an already complex regime and will create a further administrative burden for claimant 
companies. It also has the potential to create winners and losers based on the proof retained.  
 

3.3.2 In order to provide certainty, we would ask HMRC to provide guidance, based on evidence from 
real life examples, on what will be required to satisfy this evidential burden. In the interim, we 
would recommend a ‘light touch’ approach to implementation while the new rules bed in.  

3.4 Question 4: Does your business subcontract work to a related party, (including using EPWs 
provided)? 

3.4.1 It is common for SME groups to employ all group staff in an ‘employing company’ and for R&D to 
be undertaken in a dedicated R&D subsidiary by staff from the ‘employing company’. Commercial 
reasons for using such arrangements include separating the R&D costs and risks from the group’s 
trading activities and reducing the visibility of the group’s R&D activities to suppliers/customers. 
The proposed PAYE cap would likely restrict the R&D credit available to the R&D subsidiary in such 
circumstances. 

3.4.2 It is likely that a number of companies that we act for and which undertake genuine R&D activities 
undertaken by staff from a related party will not satisfy the proposed test. 

3.5 Question 5: Where your business does subcontract to a related party, does this represent less 
than 10% of R&D expenditure? If no, please provide an indication of the percentage of your claim 
related party subcontracting does represent. 

3.5.1 We consider a limit of subcontracting between related parties set at 10% of overall R&D 
expenditure to be low. The introduction of a 10% limit on R&D expenditure on related party 
subcontracting or related party EPW may result in SME groups incurring costs to change their 
existing group and employment arrangements, which have been entered into for valid commercial 
reasons, in order to continue to access R&D credits. 

4. About Saffery Champness 

4.1 Our performance in the last financial year has placed us in 13th position within the top 50 UK 
accountancy firms by fee income. 

4.2  We currently have more than 80 UK partners and over 700 staff in nine offices in the UK and further 
offices in Dubai, Dublin, Guernsey, Geneva and Zurich. All of our offices share the same professional 
approach and commitment to a genuinely partner-led service, supported by the knowledge of 
experts drawn from throughout the firm.  

4.3 We are a firm with a deliberate focus; we do not try to be all things to all people. Instead we choose 
to specialise in specific sectors and areas of business where we have real in-depth expertise and 
experience. These include not-for-profit, private wealth, landed estates and rural businesses, 
professional and consultancy businesses, entrepreneurs, sports and entertainment, and 
international. 


