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1. Executive summary 

1.1 We welcome the chance to comment on the draft legislation on off-payroll working, which is 

intended to be introduced from April 2020. 

1.2 In summary, our key points are as follows: 

• The government should consider a delay in implementation to allow proper time for all 

parties (including HMRC) to prepare for and communicate the changes; 

• The quality of the HMRC guidance, including the updated CEST tool, will be key, and it is 

important that this guidance is published in good time; 

• There should be a soft landing period to support engagers and other parties in the supply 

chain in becoming compliant; 

• HMRC need to make the status of industry-specific rules, such as those in the film and tv 

sector, clear; and 

• The proposed client-led disagreement process remains insufficient to deal with disputes 

between contractor and engager. 

 

1.3 Section 2 below makes some general comments on the proposals, and section 3 covers our 

responses to specific sections of the draft legislation. 

1.4 We would be happy to discuss the points raised here in further detail.  If you have any questions, 

or would like any further information, please contact Robert Langston, National Tax Partner, on 

0207 841 4129 or email robert.langston@saffery.com, or Angela Carter, Director, Employment Tax, 

on 0330 094 2129 or email angela.carter@saffery.com. 

2. General points 

2.1 Our comments in section 3 below assume that the changes will be introduced as planned from April 

2020.  However, we remain of the view that it would be preferable for the changes to be delayed. 

2.2 As we have previously stated, it would be preferable for any further changes to the off-payrolling 

rules to be delayed until after any changes to employment status as a result of the Taylor review.  

That would help to ensure that the issues are considered holistically and that businesses – both 

engagers and contractors – have to deal with fewer separate sets of changes. 

2.3 It is clear, however, from the government’s response to the previous consultations in this area, that 

it does not see the need for such a delay.  That notwithstanding, we still believe that it would be 

beneficial for there to be a short delay in implementation (say, until April 2021). This would: 

• Give adequate time for software developers to make any required changes to payroll 

software 

• Give businesses (both engagers and contractors) time to understand the changes and to 

implement new systems where needed 

• Allow HMRC to publish and publicise detailed guidance on the changes, well ahead of the 

implementation date, and ensure that tools such as the Check Employment Status for Tax 

(CEST) tool have been updated and agreed to be more effective before the changes go live. 
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2.4 The quality of accompanying HMRC guidance, including CEST, will be crucial to ensure that the new 

rules are implemented effectively and without creating an undue burden on private sector 

businesses.  HMRC should learn from the recent rollout of Making Tax Digital reporting for VAT, 

where systems were not tested effectively and communication with taxpayers was left until too 

late in the process. 

2.5 The HMRC guidance, again including CEST, also needs to provide clear guidelines on how industry-

specific rules, such as those applying in the film and TV industry, operate in the context of the new 

rules.  We would assume that, where the current industry guidelines clearly show a role as self-

employed, for example, an engager can use this as the basis for their determination: the guidance 

needs to be explicit on this point.   

2.6 If our assumption above is correct, then HMRC should also make it clear that an engager should 

refer to the relevant guidelines rather than CEST, as CEST will not necessarily provide the correct 

result. 

2.7 Looking at CEST more generally, it will be important that the planned improvements are made to 

the tool and that the updated version is made available well ahead of the start date for the new 

rules.  This will enable engagers to assess their current and upcoming contracts in good time, using 

the latest version of the tool. 

2.8 To allow time for businesses within the rules for the first time to fully understand their obligations 

and ensure that they are compliant, we believe that there should be a ‘soft landing’ period where 

engagers or other entities in the supply chain who have made a mistake in implementing the rules 

should be supported to become compliant rather than penalised for their error.   

3. Specific points on the draft legislation 

3.1 Definition of small (new section 60A and following) 

3.1.1 We welcome the changes to the legislation to ensure that businesses have enough time to 

understand whether or not they are small for a particular accounting period before having to make 

status determinations.  

3.1.2 It will be important that the draft guidance is clear, so that businesses and organisations can easily 

identify which deadlines apply to them, as there is a significant difference in the position for 

incorporated and unincorporated entities. 

3.1.3 We are disappointed that, as currently drafted, there is no requirement for small engagers to notify 

the contractor, or other parties in the supply chain, that they are small (and therefore outside the 

rules), or any strict requirement for engagers to provide a determination where their conclusion is 

that a contract is outside IR35.  Whilst we can see that the provisions in new s61N(5) would apply 

to protect revenue if an engager incorrectly determines a contract to be outside the rules, not 

requiring the engager to confirm their decision will create uncertainty in the supply chain.  How, for 

example, is a contractor supposed to know whether they have not received a determination 

because the engager has determined the contract to be outside IR35 (in which case they do not 

need to take any further action) or because the engager is small (in which case their intermediary 

bears the responsibility for making the determination)?  It would be clearer if the rules required the 

engager to provide the relevant information.  

3.1.4 If, ultimately, the government decides not to make such a change, it will be important that the 

HMRC guidance clearly covers where a contractor or other party in the supply chain should be 
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checking the position/making a determination in their own right, to reduce the chance of confusion 

and contracts falling through the gaps. 

3.2 Client-led disagreement process (new section 61T) 

3.2.1 It is disappointing that the government has decided to introduce a purely client-led disagreement 

process.  As we have previously stated, we do not believe that this will be an effective mechanism 

for contractors to dispute a determination in many cases, not least because contractors may not be 

comfortable pushing back against a determination from a large or important client; we would have 

preferred to see an option for disagreements to be referred to HMRC for arbitration to help ensure 

correct and consistent application of the IR35 rules.  At present, the only option for contractors 

would seem to be to correct the position in their Self Assessment return and wait for HMRC to 

enquire: this could lead to there being an extended period before matters are resolved and the 

correct tax paid, which is unsatisfactory both from the contractor’s point of view and for HMRC. 

3.2.2 HMRC’s guidance should include information for contractors on what to do if, after the client-led 

disagreement process has been completed, they still disagree with the result. 

3.2.3 It will also be crucial for HMRC’s guidance to include sufficient detail on the information that 

engagers are expected to provide to contractors to explain their status determination and what 

meets the ‘reasonable care’ standard. This needs to be sufficient for the contractor to easily decide 

whether or not the determination is accurate, or whether they need to appeal.   

4. About Saffery Champness 

4.1 Saffery Champness is the 12th largest UK accountancy firm by fee income. We presently have more 

than 80 UK partners and over 600 staff in nine offices in the UK and further offices in Guernsey, 

Geneva, Zurich, Dublin and Dubai.  

4.2 We are a firm with a deliberate focus; we do not try to be all things to all people. Instead we choose 

to specialise in specific sectors and areas of business where we have real in-depth expertise and 

experience. These include not-for-profit, private wealth, landed estates and rural businesses, 

professional and consultancy businesses, entrepreneurs, sports and entertainment, and 

international. 

 


