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1. Introduction 

1.1 We welcome the chance to comment on the proposals for the extension of the off-payrolling rules 

to cover private sector businesses from April 2020.  Our response covers both some general issues 

and answers to some (although not all) of the specific questions raised in the consultation.  We 

have grouped questions together where our answers address more than one point. 

1.2 In summary, our key points are: 

• Implementation of the proposed changes should be further delayed; 

• The government should consider a simplified test for determining whether or not an 

engager is ‘small’ for the purposes of the new rules.  The proposed tests (based on the 

Companies Act definitions) are overly complex and would lead to difficulties in practice; 

• We would agree that contractors should be provided with a copy of their determination, 

and suggest that the government should also ensure that the fee-payer receives the 

determination promptly by requiring either the engager or contractor to pass a copy to 

them directly; 

• The engager should be required to confirm to the contractor/lead agency whether or not 

they are small for the purposes of the rules.  This would give all parties certainty from the 

outset as to who is responsible for considering IR35; 

• The proposed engager-led approach to dispute resolution is inadequate: the government 

should ensure both that there is a clear framework for any such process and alternative 

processes which a contractor can use where they disagree with the outcome of a review 

carried out by the engager.  The contractor should not, in these circumstances, have to fall 

back on the year-end processes. 

• It will be crucial for HMRC to ensure that the changes are clearly communicated to affected 

businesses and that adequate, detailed guidance is available well before the start date so 

that businesses can prepare adequately and understand their obligations.  This should 

include an updated CEST tool and appropriate industry-specific guidance. 

1.3 We would be happy to provide more information on any of the points raised, and to contribute to 

any further consultation on the issues.  Please contact Robert Langston (tel: (0)20 78414129, email 

robert.langston@saffery.com) or Angela Carter (tel: (0)330 0942129, email 

angela.carter@saffery.com)  

2. General points 

2.1 Although the government did delay the implementation of these changes until April 2020, we 

remain of the view that they are still being introduced too rapidly.  We would recommend that the 

government further delay their implementation until: 

• Further work has been done on wider changes to the rules around employment status – 

including any alignment of the employment law and tax position – following the Taylor 

review; 

• A fuller evaluation of the impact of the reforms to off-payrolling for the public sector has 

taken place.  This should include fully evaluating the effect on both engagers, contractors, 
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and HM Revenue & Customs (HMRC) of the changes across the full cycle, including any 

impact on enquiries into SA returns; 

• The ongoing practical issues with the public sector changes have been addressed, to 

prevent the same problems being rolled out across the private sector.  We refer you to the 

ICAEW’s correspondence on this point: their representations on this consultation include a 

summary of the outstanding issues; and 

• We have more certainty over the timing of Brexit and the short- to medium-term impact it 

will have on the private sector businesses affected by these reforms.  We remain of the 

view that businesses should not have to cope with Brexit-related changes, including any 

arising as a result of changes to the UK’s immigration system, at the same time as a 

significant change to the way in which they engage with contractors. 

This would help avoid the need for further changes in the short term to address issues identified as 

the public sector reforms bed in fully, and also ensure that any reform takes proper account of the 

wider context, reducing the potential need for further reforms in the medium term.  We are of the 

opinion that frequent piecemeal changes to legislation in a particular area have the potential to 

increase both complexity and the administrative burden for both businesses and HMRC. 

2.2 A further delay in implementation would also allow sufficient time for businesses to prepare for the 

change.  Indeed, the need for businesses to have adequate time to prepare was one reason that 

respondents to the previous consultation on this issue called for a delay.  Whilst the government 

did respond to this by setting the implementation date at April 2020, the fact that this consultation 

has been delayed (presumably at least partly as a result of the ever-changing Brexit situation), 

means businesses will be left with very little time to prepare once the final form of the changes is 

known. 

2.3 The recent introduction of Making Tax Digital for VAT (MTDfV) offers a useful comparison here.  The 

rollout of MTDfV was affected by various delays which meant that many businesses had little time 

to understand the requirements and effectively evaluate software and business process changes 

ahead of the 1 April 2019 start date.  Our experience has been that this has meant that the 

introduction of MTDfV has not gone as smoothly as it could have done (and we are writing this at a 

point before the majority of our clients have had to go through the formal sign up process or submit 

a VAT return on the new system).  As has been pointed out by others, the proposed off-payrolling 

changes introduce significant additional complexity for businesses, and require changes extending 

beyond the finance function.  Allowing adequate time for businesses to prepare will be key to a 

successful rollout of the new rules. 

2.4 We recommend below that the government considers moving away from the Companies Act 

definition of small for all entity types, and we propose some alternative tests and deadlines which 

we believe would be more straightforward for businesses.  Should the government decide to use 

an alternative definition or change their proposed timelines for businesses to assess whether they 

are in or out of the rules, we would recommend that they consult further on the detail to ensure 

that the ultimate proposals are workable for both affected businesses and the agents that support 

them, as well as for HMRC themselves. 

3. Question 1:  A simplified approach for bringing non-corporate entities into scope of the reform 

3.1 We welcome the fact that the government has recognised the potential negative impact of these 

changes on the smallest businesses.  Employment status can be complex to determine, and even 
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with an improved CEST tool, shifting the burden for determining whether a particular contract falls 

within IR35 would represent a significant additional burden for smaller businesses, and would come 

with an increased risk that – through lack of awareness or experience – incorrect decisions are 

made. 

3.2 However, removing a group of businesses from the requirements does create additional complexity 

around which businesses fall in and out of the rules, and what happens when a business moves 

from being small to medium (or vice versa).  It is important, therefore, that the exemption for small 

businesses works in practical terms, including giving clarity on the position to both engager and 

contractor up front. 

3.3 The current proposals are to use the existing Companies Act definitions for incorporated 

businesses, and to allow a simplified test for non-corporate entities.  We would instead suggest that 

there should be a simplified test across the board. 

3.4 The consultation document proposes that “where an organisation becomes, or ceases to be small 

in an accounting period, for the purposes of the off-payrolling rules that change will apply from the 

start of the tax year following the end of that accounting period”.  This would create impractical 

deadlines for many businesses, both incorporated and unincorporated.  A company with a 31 March 

year end would need to determine whether or not it was small for the purposes of these rules, and 

communicate that both to relevant internal teams and to any relevant contractors, within 5 days 

of their year end.  In contrast, the same company would have until 31 December to finalise their 

accounts and file them with Companies House. 

3.5 We would suggest, therefore, that businesses should test whether they are small for the purposes 

of the rules at a fixed point before the end of the tax year (say 31 October).  This would allow time 

for growing businesses to determine that they have moved out of the small category and to have 

understood the implications for them as a business and for any contractors they engage. 

3.6 We would also suggest that the size test itself be sufficiently simple and certain that a business can 

assess their position easily with little chance of getting it wrong.  This will also make it easier for 

HMRC to identify where a business is not meeting its obligations under the rules.  We would, 

therefore, not recommend a test based on turnover and/or balance sheet figures which may not 

be final at the time of the test.   

3.7 Instead, we would recommend that the government considers either a test based on the last set of 

finalised1 accounts or (preferably) one based on an alternative measure.  Options here include: 

• the number of employees a business has had over the previous twelve months; 

• excluding businesses with a secondary Class 1 NIC liability below a certain figure (which 

would ensure that businesses with a smaller number of highly paid employees come within 

the rules). 

Whichever option the government selects, further consultation should be carried out to ensure that 

the chosen tests are workable in practice for all types of private sector business.   

                                                           
1 This raises the question of when accounts are deemed to be ‘finalised’.  This is straightforward for companies, as 

accounts could be deemed final at the point they are filed with Companies House.  The position is less clear cut for 

entities such as partnerships, which have no such filing requirement. 
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3.8 We believe that the government should also consider whether it would be appropriate to include 

measures which would prevent businesses from flip-flopping in and out of the rules in situations 

where they cease to be small (or become small) for a single year. For instance, a business could be 

treated as small unless it fails the size test both for the current year and the previous one.  This 

would reduce the burden on businesses which hover around the boundary (wherever that 

boundary is ultimately set) and potentially provide growing businesses with additional time to 

prepare for the change.  This would be consistent with other similar tests across the Tax Acts. 

4. Question 2: Would the requirement to provide a status determination to the contractor give off-

payroll workers sufficient certainty over their obligations and their tax position? 

4.1 We would agree that contractors should be provided with their status determination directly so 

that they understand their tax position from the outset.  We would also suggest that this is 

accompanied by information on how they can request details of the reasoning behind that 

determination and also how the contractor can dispute the determination if they believe it to be 

wrong. 

5. Questions 3, 4, 5 and 6: passing information down the labour supply chain 

5.1 It is important that the fee-payer receives the contractor’s determination promptly so that it can 

correctly deduct tax and NICs where required.  Passing the determination down the chain is likely 

to work effectively in situations with a short labour supply chain, but may be more of an issue where 

there is a longer chain.  The government should consider requiring the engager to provide a copy 

of the determination directly to the fee payer to short-cut this process.  Alternatively, the contractor 

could be required to pass the determination to the fee-payer. 

5.2 Both of these options will also make it more straightforward for HMRC and other parties in the 

chain to identify where there has been a failure to operate the rules correctly, which could in turn 

both encourage compliance and reduce the costs of addressing non-compliance. 

5.3 Question 7: Potential unintended consequences of requiring the Personal Service Company (PSC) 

to consider the IR35 rules where it has not received a determination. 

5.4 Where the engager falls outside the proposed rules (because it qualifies as small) the obligation to 

consider IR35 will remain, as at present, with the contractor’s PSC.  As the consultation document 

states, this, of itself, does not impose any additional burden on compliant contractors who are 

already carrying out an IR35 analysis for their contracts. 

5.5 However, we believe that it is important that the contractor is given certainty that they will be 

required to make the status determination themselves.  The consultation document suggests that 

the contractor will need to make a determination themselves if they do not receive one from their 

engager.  It would be preferable if the engager was required, as part of the engagement process, 

to confirm either that they are not a small business (and, therefore, will be providing the relevant 

determination) or that they are a small business (and that the contractor therefore needs to make 

the determination themselves).  This approach will avoid confusion and also act as an active prompt 

to contractors working for small businesses to consider their IR35 status in respect of relevant 

contracts. 

5.6 Where the engager does not engage the PSC directly, we would also suggest that the engager 

should be required to inform the lead agency (or fee-payer) whether they are/are not small for the 

purposes of these rules. 
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6. Questions 8 and 9: no comment 

 

7. Question 10, 11 and 12: Consequences of collecting tax and NICs from the first agency in the 

chain, or from the engager 

In both these scenarios there is a potential for tax and NICs to be collected on the wrong amount 

(as the payment from the engager to the first agency may well be higher than the amount which 

will ultimately be paid by the fee-payer to the engager, to take account of the agency’s own margin, 

and so on down the chain).  There should, therefore, be a reconciliation mechanism which will allow 

any excess to be easily recovered. 

8. Question 13: Would a requirement for engagers to provide reasons for a determination directly 

to the contractor/fee-payer impose a significant burden? 

8.1 The proposed rules will, in and of themselves, require engagers to carry out a status assessment on 

a case-by-case basis, and to record the rationale for that assessment.   Including a provision which 

requires the engager to provide details of the assessment to the contractor on request should not 

significantly add to that burden. 

8.2 The government could reduce the burden in practice by providing clear guidance on the information 

that needs to be kept and provided to the contractor when requested.  This could include providing 

a proforma template for the provision of information. 

9. Questions 14 and 15: an engager-led process for resolving status disagreements 

9.1 Whilst we can see that an engager-led process will let businesses create a tailored process to suit 

their business practices, we do not believe that it adequately addresses the issue of disputes from 

the point of view of the contractor. 

9.2 Where a contractor works for multiple engagers, the proposed solution could lead to an 

inconsistent experience both in the dispute resolution process and in the output from that process.   

9.3 In addition, contractors may not feel confident that a purely internal review process will arrive at 

the right conclusion, particularly in more complex status cases.  Whilst the consultation document 

does propose that any disagreement process should take into account evidence put forward by the 

contractor, engaging businesses may not have the expertise to adequately assess that evidence and 

ensure that their conclusion is in line with the case law on IR35 and employment status. 

9.4 We believe, therefore, that any engager-led approach should, as a minimum, be supported by 

alternative methods for contractors to dispute a status determination without their needing to fall 

back on the end of year process.  We would also suggest that the government provides a skeleton 

process which businesses can tailor to their particular requirements, with key elements mandated.  

This should be accompanied by clear guidance on what is expected and what information an 

engager needs to provide to a contractor once the process is concluded, to help ensure a consistent 

experience. 
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10. Question 16: Do the various proposals in the consultation document go far enough to incentivise 

engagers to take reasonable care when making a status determination? 

10.1 We believe that the majority of engagers will want to arrive at a correct status decision when 

engaging a contractor.  However, the proposed rules will not, of themselves, enable a business to 

arrive at the correct conclusion.  As we have said before in this response, determining status can 

be complex, and businesses may be tempted to err on the side of caution and treat a contract as 

falling within IR35 to avoid the prospect of unexpected costs (not least the employers’ NI) down 

the line if they make the wrong decision. 

10.2 This approach may be more likely where businesses lack expertise in determining status, and it will 

be crucial that HMRC provide clear and accessible guidance and support to help businesses arrive 

at the right decision in as many cases as possible.   

11. Question 17: pension contributions 

11.1 Before considering legislation, we believe that the government should do further work to establish 

whether fee-payers would – generally speaking – want to make contributions in this way, as the 

NICs saving might be outweighed by the administrative inconvenience.  The government should 

also consider whether allowing relief in this way might create a perverse incentive for deeming a 

contract to fall within IR35.   

12. Question 18: Are there any other issues that the government needs to consider when 

implementing the reform? 

12.1 As per our answer to question 16 above, the government needs to ensure that there is adequate 

support and guidance for businesses (and contractors).  Effective, accessible guidance should be 

made available well ahead of the introduction of the rules, so that businesses can familiarise 

themselves with the issues and identify any areas of particular complexity where they may need to 

spend further time or take external advice. 

12.2 The guidance should explicitly prompt engagers to consider the impact of the changes on their 

wider business processes (including recruitment, HR, payroll, VAT and finance) so that they are clear 

from the outset that this is not just a tax change.  This will enable businesses to be better prepared 

for implementing the new rules. 

12.3 The guidance should also clearly address how engagers and contractors should approach the 

practicalities of making any adjustments required if a determination is later agreed to be incorrect 

(to correct, for example, the PSC’s corporation tax position).  This could – depending on when the 

determination is reversed – mean making adjustments to the PSC’s figures for a number of years.  

It is worth noting that such adjustments can be complex even under the existing IR35 legislation, 

and that the current HMRC guidance does not include clear, worked examples.  The introduction of 

the proposed new rules will complicate matters still further, meaning that there is a pressing need 

for updated and expanded guidance to be published. 

12.4 Looking more widely, the government needs to consider how affected businesses will be made 

aware of the changes in good time.  Businesses need time to work through which of their internal 

processes will be affected by the change and also, where needed, to familiarise themselves with 

IR35 and employment status.  It will be important for HMRC to take a proactive approach to 

informing businesses of their new responsibilities, as well as looking to agents to help inform and 

support their clients through the changes.   
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As we mentioned in response to the previous consultation on these reforms, the IFF Research 

report into the public sector changes commissioned by HMRC which reported in May 2018 that 

around 15% of “site” public sector bodies were unaware of the changes until after they had taken 

effect. From experience, this replicates the experience of third sector employers who were 

impacted by the reforms.  Clearly, raising awareness this late on in the process is undesirable (as it 

leaves engagers unable to comply with the rules from day 1, never mind prepare effectively for 

them).  It will be important for the government to learn the lessons from the public sector roll out 

to ensure that the same problems are not repeated. 

 

12.5 The recent move to Making Tax Digital for VAT can, we believe, offer useful lessons here.  Much of 

the direct HMRC communication for MTDfV came very late on in the process, with HMRC largely 

relying on agents and software providers to raise initial awareness.  As agents who have had clients 

moving into the new regime, our view is that the transition would have been smoother had HMRC 

started direct communication earlier, and backed this up with clear guidance published well in 

advance of the implementation date.  This would have helped avoid last minute queries both to 

agents and HMRC, and would have made businesses feel more confident in making the transition.   

12.6 The CEST tool is likely to be the key source of technological support for private sector businesses 

needing to make a determination.  However, at present, CEST does not command sufficient 

confidence.  We understand that HMRC are working on updates to CEST: it is to be hoped that these 

will improve the tool so that it is more suitable for use by a wide range of private sector engagers. 

12.7 However, even with these changes, we do not believe that CEST will be sufficient on its own.  Firstly, 

even with an improved tool, the most complex scenarios will return an inconclusive result.  The 

recent Tribunal decisions on IR35 for radio and television presenters show how finely balanced the 

position can be: it is unlikely that any tool intended (as we understand CEST is intended to be) to 

be straightforward to use for the non-specialist could deal effectively with borderline cases.  There 

needs, therefore, to be clear guidance in place for engagers on what to do in this situation, with the 

aim of helping them arrive at the correct result and minimise the need for disputes or HMRC 

enquiries in future. 

12.8 Secondly, the government needs to ensure that the guidance and tools available (including CEST) 

take adequate account of industry-specific issues.  For instance, HMRC have historically published 

specific guidance notes for those working in the film and TV industries2.  It is some years (August 

2012) since an updated version of those notes was published, although we understand that this is 

an area that HMRC have been working on.  It would be helpful if: 

• HMRC engage specifically with a wide cross-section of those involved in the industry to 

make sure that any potential issues with the changes to off-payroll working are adequately 

addressed; 

• Updated guidelines are published well ahead of the changes taking effect; and 

• Either CEST is adapted to deal with issues specific to film and TV engagements, or the 

guidance accompanying the tool makes it clear that it is not suitable for use for those 

engagements.  In the latter case links to relevant industry-specific guidance should be 

provided. 

                                                           
2 Although the guidance notes are still operational they have been relegated to the archive of the GOV.UK site.  This 

currently gives rise to difficulties for businesses starting out in the sector. 
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Although our experience is primarily with clients in the film and TV industry, the same principles 

would apply to other industries with specific guidelines or accepted practices. 

 

13. About Saffery Champness 

13.1 Saffery Champness is the 12th largest UK accountancy firm by fee income. We presently have more 

than 80 UK partners and over 600 staff in nine offices in the UK and further offices in Guernsey, 

Geneva, Zurich, Dublin and Dubai.  

13.2 We are a firm with a deliberate focus; we do not try to be all things to all people. Instead we choose 

to specialise in specific sectors and areas of business where we have real in-depth expertise and 

experience. These include not-for-profit, private wealth, landed estates and rural businesses, 

professional and consultancy businesses, entrepreneurs, sports and entertainment, and 

international. 

 


