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1. Executive summary 

1.1 We welcome the chance to comment on HMRC’s proposals on the implementation of the EU cross-

border disclosure regime (hereafter ‘DAC6’). 

1.2 In summary, our key points are as follows: 

• The consultation (and accompanying draft legislation) are unclear on whether and how 

the DAC6 regime will apply to the UK post-Brexit.  Given that the UK government has 

committed to the UK leaving the EU by 31 October 2019, this is a critical point which needs 

to be addressed as a matter of urgency. 

• Assuming that we are to adopt the regime, it is important that detailed HMRC guidance is 

published as soon as possible, so that intermediaries can make informed decisions about 

which arrangements are disclosable. 

• The government should consider the benefits of requiring annual reporting from relevant 

taxpayers, given that the DAC6 regime does not seem to allow for such comprehensive 

reporting as the existing Disclosure of Tax Avoidance Schemes (DOTAS) rules. 

1.1  Section 2 below makes some general comments on the proposals, and section 3 covers our 

responses to the specific questions raised in the consultation document. 

1.3 We would be happy to discuss the points raised here in further detail.  If you have any questions, 

or would like any further information, please contact: Robert Langston, National Tax Partner, on 

0207 841 4129 or email robert.langston@saffery.com or Alison Hobbs, Director, National Tax, on 

0207 841 4016 or email alison.hobbs@saffery.com . 

2. General points 

2.1 The consultation document does not confirm whether or not the UK government intends the DAC6 

regime to apply in the UK after it has left the EU.  This is an issue which should be addressed as a 

matter of urgency, particularly as the current government has stated a firm intention that the UK 

will leave the EU on 31 October 2019.  If the UK does not intend to adopt DAC6 (or parallel 

arrangements), then there is no need either for legislation to be brought forward or for those 

potentially affected by the rules to prepare for them.   

2.2 We note that para 1.7 of the consultation document notes that “leaving the EU will not reduce the 

UK’s resolve to tackle international tax avoidance and evasion”.  This might be read as confirmation 

that the government intends that we should continue to be part of the new regime: however, as 

we note below, the draft legislation is not currently worded to cover UK advisers post-Brexit, so 

clarification is needed. 

2.3 This is particularly important as intermediaries will already be collating data on potentially 

disclosable arrangements, as DAC6 requires disclosure of all relevant arrangements from 25 June 

2018 onwards.   

2.4 If the UK does intend to participate in the DAC6 regime, then the government should also confirm 

as a matter of urgency what format that participation will take: is the intention that we will adopt 

the regime in full?  This will have an impact on the nature and level of information that 

intermediaries collate as part of the ongoing exercise outlined above.   

2.5 If the UK does intend to implement the regime, then we would also ask that detailed HMRC 

guidance and further information on the reporting schema be published as soon as possible so that 
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intermediaries can adequately prepare for reporting in 2020.  Larger firms in particular will require 

time to ensure that appropriate internal reporting mechanisms are in place; whilst some 

preparation can be done before the final legislation and guidance are available there does need to 

be sufficient time to make any necessary changes once the final detail has emerged. 

3. Specific consultation questions 

3.1 Question 1: Do you have any suggestions about how HMRC can provide more clarity about when 

an arrangement will concern multiple jurisdictions? 

3.1.1 In our view, guidance will be key here.  The principle set out in the example in paragraph 2.5 – that 

the key is to look at whether the arrangements themselves have implications for more than one 

jurisdiction, rather than focusing purely on the residence of the parties to the arrangements – is a 

good guide, but the more practical examples, preferably reflecting real-world circumstances, that 

HMRC can provide the better. 

3.2 Question 2 – 4: no comment 

3.3 Question 5: Do you have any other comments about the definition of intermediary and who will be 

caught under the proposed rules? 

3.3.1 The accompanying draft regulations define an intermediary as having “the meaning given by Article 

3(21) of the DAC”. 

3.3.2 As noted in the consultation document, Article 3(21) includes the following requirement: 

“In order to be an intermediary, a person shall meet at least one of the following additional 

conditions: 

a) be resident for tax purposes in a Member State; 

b) have a permanent establishment in a Member State through which the services with respect 

to the arrangement are provided; 

c) be incorporated in, or governed by the laws of, a Member State; 

d) be registered with a professional association related to legal, taxation or consultancy services 

in a Member State.” 

3.3.3 Once the UK has left the EU, tax advisers and other intermediaries based in the UK, and registered 

with UK professional bodies – such as Saffery Champness – would not, on current drafting, fall 

within the definition of intermediary.  If the intention is that the UK implements the DAC6 provisions 

after Brexit, therefore, the definitions in the draft legislation will need to be updated to ensure that 

relevant advisers are caught. 

3.4 Question 6: For the purposes of the ongoing requirement on relevant taxpayers, do you agree that 

a relevant taxpayer should be regarded as participating in the arrangement in any year where there 

is a tax effect or where it could reasonably be expected that there would be a tax effect in a 

subsequent year? 

3.4.1 HMRC need to clarify the reporting requirements of any taxpayers who benefit from the 

arrangements without being a ‘relevant taxpayer’ for the purposes of DAC6.   

3.4.2 The equivalent DOTAS legislation includes explicit obligations both for the relevant Scheme 

Reference Number (SRN) to be passed on to other taxpayers benefitting from the arrangements 
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(s312A FA 2004) and for those other taxpayers (in the majority of cases) to report that SRN to HMRC 

(s313 FA 2004).   

3.4.3 The wording of DAC6 itself does not seem to provide scope to mandate a similar level of reporting.  

Annual reporting can only be required from relevant taxpayers, and these are defined as those to 

whom a reportable arrangement “is made available for implementation” or who are “ready to 

implement” a reportable arrangement.  This would not appear to cover situations where the 

arrangement is implemented by (for instance) one company in a group, but the benefits are also 

shared by other group companies, or by a partnership, where any tax benefit would accrue to the 

partners themselves. 

3.4.4 We also note that annual reporting is not required (merely allowed) under the terms of the 

Directive itself.  Given this, and the fact that such reporting will not have the scope of the equivalent 

reporting under DOTAS, the UK government should consider whether the information received 

from ongoing reporting will be of sufficient ongoing use to counter the additional administrative 

requirement on both taxpayers and HMRC. 

3.4.5 If the annual reporting requirement is introduced, HMRC will need to provide clear guidance on 

which taxpayers are expected to report and the scope of what needs to be reported, given that 

there is a clear difference here from the existing regime. 

3.4.6 Again, assuming that the requirement is introduced, the assumption that a taxpayer continues to 

participate in an arrangement for as long as there is a tax effect from that arrangement, or could 

be such an effect in future, is on the face of it a sensible one.  

3.4.7 However, it will be important to ensure that whatever reporting mechanisms are used are 

straightforward and easy for taxpayers to navigate and comply with.  This will be relatively 

straightforward for individuals and companies submitting income and corporation tax returns, who 

will (as the consultation document notes) be able to use the white space on the tax return to 

provide relevant information. 

3.4.8 HMRC will need, however, to ensure that any taxpayers who are not required to submit regular tax 

returns have a suitable alternative.  This will affect any income tax-payers not within Self 

Assessment as well as ongoing reporting for inheritance tax purposes.  In the case of inheritance 

tax in particular, where any tax benefit from the arrangements might be deferred for a considerable 

period, it will be important to ensure that reporting is not unnecessarily onerous. 

3.4.9 In our view, HMRC should ensure that whatever reporting mechanisms are put in place are 

developed in the wider context of other tax reporting developments – and specifically the Making 

Tax Digital programme.  In the longer term, the Personal Tax Account (PTA)/Business Tax Account 

(BTA) could provide the ideal vehicle for annual reporting for all taxes, although we appreciate that 

further developments to this service are currently on hold.  

3.4.10 If the PTA/BTA are used as a reporting mechanism, it will be important to ensure both that there is 

adequate agent access to the data reported, and that there is a clear non-digital reporting pathway 

for those who are unable or unwilling to use the digital route. 

3.5 Question 7: Do you agree that the amount of evidence required for intermediaries and taxpayers 

to satisfy themselves and HMRC that all the necessary information has been reported is 

appropriate? 
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3.5.1 We would agree that provision of an arrangement reference number should be sufficient evidence 

that a report has been made.  We would expect that intermediaries will generally seek to agree 

reporting responsibilities, and identify where any additional reports need to be made between 

themselves, and do not believe that additional legislation or guidance is needed to facilitate this. 

3.6 Question 8: Do you think that the approach to defining the main benefit test and tax advantage is 

proportionate? 

3.6.1 We would agree with the proposed approach, which is consistent with other areas of the UK tax 

code. 

3.7 Question 9: Do you have any comments on the approach set out for hallmarks under Category A? 

3.7.1 We would agree with the approach outlined here of excluding standardised financial products such 

as ISAs from the regime unless they are used as part of wider arrangements which are themselves 

reportable. 

3.7.2 We do not, however, agree with HMRC’s interpretation of confidentiality in Hallmark A1.  The 

wording of DAC 6 is quite restrictive: arrangements fall within the hallmark only where “the relevant 

taxpayer or a participant in the arrangement undertakes to comply with a condition of 

confidentiality which may require them not to disclose how the arrangement could secure a tax 

advantage vis-à-vis other intermediaries or the tax authorities”. 

3.7.3 This is a much narrower definition than the equivalent in the existing DOTAS legislation, which looks 

not just at the actual existence of a confidentiality condition, but on whether or not “it might 

reasonably be expected that” the promoter might wish to keep the arrangements confidential and, 

in the context of confidentiality from the tax authorities, that “it might reasonably be expected that 

the reason for [the confidentiality] is to keep the arrangements confidential from HMRC in order to 

facilitate repeated or continued use of any element of those arrangements”. 

3.7.4 In other words, whereas the DOTAS legislation looks at whether a (theoretical) promoter would 

want to keep the arrangements confidential, either from other promoters or from HMRC, DAC6 

looks only at whether the (actual) taxpayers involved actively agree (“undertake[s] to comply”) with 

an actual confidentiality condition. 

3.7.5 Given this, we would not agree that much of the evidence in paragraph 8.8 of the consultation 

document would show that the DAC6 test has been met in a particular case.  HMRC guidance on 

this hallmark should focus instead on the differences from the existing DOTAS legislation and 

guidance and be clear on what will (and will not) be sufficient to show that an actual condition of 

confidentiality exists. 

3.8 Question 10 - 13 - no comment 

3.9 Question 14: Do you think particular guidance is needed in respect of hallmark C(3)? 

3.9.1 It would be useful for the guidance to set out the position for permanent establishments in the 

same way as para 10.18 does in respect of hallmark C(2). 

3.10 Question 15: Do you agree that this hallmark should refer to the amount treated as payable for tax 

purposes? What do you think are the advantages and disadvantages of this approach, and of any 

other suggested approaches? 
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3.10.1 Using the amount treated as payable for tax purposes has the potential to lead to a large number 

of reports of arrangements caught by UK tax legislation which replaces actual consideration with a 

market value charge (for example, under s17 TCGA 1992).  Given that the primary aim of DAC6 

reporting is to identify situations where arrangements may lead to a loss of tax, reporting scenarios 

where a difference arises because existing rules operate to protect the tax base seems counter-

intuitive. 

3.10.2 We believe that the government should, therefore, consider whether it would be possible to 

introduce an override which would prevent the need for reporting where the difference arises 

purely because of the application of UK tax legislation. 

3.11 Question 16: Do you have any general comments about the approach to hallmarks under category 

C? 

3.11.1 Paragraph 10.12 of the consultation document states that “In assessing whether hallmark C(1)(b)(ii) 

applies, the relevant list of noncooperative states should be examined on the date that the 

reporting obligation arises. Where the countries on the lists subsequently change, there is no need 

to re-evaluate whether or not the hallmark is met.”  We would ask that HMRC provide guidance on 

how this should be interpreted for the initial reporting period (ie the period from 25 June 2018) 

where countries on the list may change between arrangements being made available and being 

reportable.  It would be better here for arrangements to be reportable where the relevant 

jurisdiction is on the list of noncooperative states at the point the arrangements are made available, 

to avoid needing to reassess arrangements ahead of the initial reporting deadline. 

3.12 Questions 17 – 18: no comment 

3.13 Question 19: Do you have any comments about the approach to hallmarks under Category E? 

3.13.1 It will be difficult to apply hallmarks E2 and E3 to situations where the transfer pricing thresholds 

are not met as companies will not be considering documentation in the same way.  It would be 

useful if (assuming that it would not be possible to introduce the same thresholds for DAC6 

purposes) the HMRC guidance addresses this point. 

 

2. About Saffery Champness 

2.1 Saffery Champness is the 12th largest UK accountancy firm by fee income. We presently have more 

than 80 UK partners and over 600 staff in nine offices in the UK and further offices in Guernsey, 

Geneva, Zurich, Dublin and Dubai.  

2.2 We are a firm with a deliberate focus; we do not try to be all things to all people. Instead we choose 

to specialise in specific sectors and areas of business where we have real in-depth expertise and 

experience. These include not-for-profit, private wealth, landed estates and rural businesses, 

professional and consultancy businesses, entrepreneurs, sports and entertainment, and 

international. 

 


