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1. Executive summary 

1.1 We welcome the chance to comment on the consultation “Preventing abuse of the R&D tax relief 

for SMEs”. 

1.2 In summary, our key points are as follows: 

• There are certain types of companies that will be affected more than others by the R&D 

payable tax credit cap - see 3.7 below;    

• The R&D payable tax credit rules should be kept as simple and as fair as possible and 

ensure that companies undertaking genuine R&D are not adversely affected and the cost 

of administering the scheme does not deter claimants; 

• The use of connected companies R&D related PAYE and NICs liabilities in calculating the 

quantum of the repayable tax credit is welcomed but should be extended to capture 

unconnected companies R&D related PAYE and NICs liabilities where a joint election has 

been entered into, in accordance with CTA 2009 s1130 and s1135; and  

• We would welcome the extension of the R&D tax credit assurance service and have set 

out our comments in this regard at section 3.8. 

 

1.3 Section 2 below makes some general comments on the proposals, and section 3 covers our 

responses to the specific questions raised in the consultation document. 

1.4 We would be happy to discuss the points raised here in further detail.  If you have any questions, 

or would like any further information, please contact: Robert Langston, National Tax Partner, on 

0207 841 4129 or email robert.langston@saffery.com or Justine Stalker, Tax Director, on 01423 724 

588 or email justine.stalker@saffery.com . 

2. General points 

2.1 We note that the R&D consultation is about how the introduction of an R&D cap will be applied, as 

opposed to whether it is appropriate to (re)introduce a cap into the R&D for SMEs tax credit 

legislation.   

2.2 We act for a number of companies that claim R&D tax credit relief and claim the payable tax credit.  

From working with our clients, we have no evidence of the R&D payable tax credit system being 

abused and therefore we thought it important to highlight our preference that no PAYE/NIC cap 

measures are brought in in 2020.  We, however, have set out our comments to the queries raised 

in the consultation document to shape any necessary changes to this area of the legislation. 

2.3 The tax system in general is already complex and for this reason we would urge that any R&D cap 

legislation introduced is kept as simple and as concise as possible.  This, in our view, should help 

minimise errors.  Moreover, we consider this should help reduce the number of companies that are 

deterred from claiming R&D tax credit relief on the grounds of lack of understanding and the cost 

of administering the scheme outweighing the benefit.   

2.4 We welcome the fact that HMRC are trying to reduce the impact of measures on genuine companies 

undertaking R&D.  We note HMRC’s statistics with regard to fraudulent claims worth over £300m 

involving companies that were set up to claim payable tax credits even when no R&D was 

undertaken.  In conjunction with the tightening of repayment claims, we would welcome HMRC 

undertaking a review of how to improve internal systems and identify bogus claims to help reduce 
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future reactive changes to the legislation, thereby managing the complexity of the R&D tax credit 

legislation. 

2.5 There are certain types of genuine companies/sectors that are likely to be more affected (and 

adversely affected) by the proposed cap.  Those companies that are early in their life cycle that only 

have a small number of permanent employees often choose to use subcontractors to carry out the 

bulk of their R&D.  Likewise, software development R&D projects that can easily accumulate costs 

in the hundreds of thousands often heavily rely on the assistance of unconnected third parties to 

carry out R&D projects (whether as subcontractors or externally provided workers (EPWs)).  In such 

situations, genuine R&D tax credit claims may exceed both the proposed cap and “threshold”, 

thereby adversely impacting on the company’s cashflow when compared to the current system.   

2.6 The negative impact of the proposed cap, particularly on software related projects, could, in our 

view, be significant.   

2.7 For these types of companies, if they anticipate being heavily loss making for many years over the 

duration of the R&D project, if the full benefit of the R&D tax credit cannot be claimed and instead 

the company simply accrues additional tax losses that can be offset against profits in future periods, 

they may choose to forego future tax relief on the grounds of the cost of administering the scheme 

outweighs the benefit. That is, it would be better for the company to save time and costs that would 

be involved in compiling a claim given the likelihood of obtaining future tax relief for the losses is 

perceived as remote or so far away.  The carry forward proposal discussed in more detail at 3.5 

could be helpful, however, we would advocate a carry forward of 5 years. 

3. Specific consultation questions 

3.1 Question 1: If the cap is only applied for payable tax credit claims above a defined “threshold”, at 

what level would this be useful at reducing any potential administrative burdens on genuine 

companies? 

3.1.1 A cap above a defined threshold is a welcome feature of this proposal. The threshold is a pragmatic 

way to provide those genuine innovative companies that could be denied relief in full some 

cashflow upside, at the same time as reducing the administrative burden of the scheme for those 

smaller claims that in the absence of the threshold may not be made on cost/ benefit grounds. 

3.1.2 It is very difficult to provide specific comment on the precise quantum of the threshold.  We would 

not want to see the threshold any less than £10,000.   

3.1.3 In our view, the threshold should be sufficiently high to encourage companies to continue to claim 

R&D tax credits but clearly sufficiently low to protect the Exchequer from bogus/disingenuous 

claims.   

3.1.4 HMRC will no doubt have evidence of the typical quantum of fraudulent claims as well as the 

average value of genuine tax credit claims.  If HMRC has not already carried out the exercise to 

validate the most suitable threshold level using available statistics, then we would encourage this 

exercise be undertaken prior to enacting the new provision to conclude whether there is scope to 

increase the threshold.     

3.2 Question 2: If a group was only able to submit one payable tax credit at or below a certain threshold 

per year, how would this fit with the way that claims are currently made? How common is it for 

more than one company in a group or under common control to make a claim for the payable R&D 

tax credit relief? 
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3.2.1 Based on experience, on balance, established groups undertaking R&D that fall as an SME for R&D 

tax credit purposes often have a designated UK company undertaking R&D.  Where such groups do 

not have sufficient taxable profits, a decision may be taken to claim the payable R&D tax credit by 

the R&D company i.e. one company within this group context claims the payable R&D tax credit. 

3.2.2 For less mature groups the same generalisation regarding the making of R&D tax credit claims 

cannot be made.  Accordingly, we would advocate flexibility regarding the threshold such that 

groups can allocate the agreed threshold amongst group members in the most beneficial way. 

3.2.3 With regard to companies under common control, in our experience, multiple payable R&D tax 

credit claims are often made.   

3.2.4 Whilst we advocate for the repayable R&D tax credit rules to be kept as simple as possible, we 

would be particularly concerned if only one company under common control could claim the 

repayable R&D tax credit.  Companies under common control are not able to manage their tax 

liabilities using group loss relief and therefore if a decision regarding which entity should claim the 

repayable credit in our view would further disadvantage existing common control structures. 

3.2.5 Our preference would therefore be that companies under common control are not restricted to 

one threshold.  This would keep matters simple and would be easy to administer.  However, if this 

proposal is rejected, we would again support the threshold being allocated amongst companies 

under common control in such a way that allows the payable credit to be maximised and gives 

consistency within groups.   

3.3 Question 3: If an element of the PAYE and NICs liabilities of another group or connected company 

were included as a part of the cap (where R&D has been subcontracted to it or EPWs provided to 

it), to what extent would this benefit companies? How much additional complexity would this add 

to claiming the payable tax credit? 

3.3.1 Many of the larger SME groups that we work with that undertake R&D on an annual basis are 

structured in such a way that salaries are paid in one company and the R&D activity is undertaken 

in another.  The suggestion to include the PAYE/NIC liabilities of another group company in 

determining the cap is therefore welcome.  This is even the case if groups are not strictly set up in 

the above-mentioned way, given this may assist genuine R&D companies within a group maximise 

the payable tax credit.   

3.3.2 In our view, given the usual role and coverage of group finance directors/controllers in a group 

structure, it is unlikely to add much additional complexity to claiming the repayable credit.  

Accounting systems should make this task relatively simple.  Further, given the ultimate 

shareholders are the same, there are likely to be few issues regarding the provision of requisite 

PAYE and NIC information to maximise the R&D payable tax credit. 

3.3.3 Where companies are connected by common control and have different management teams, we 

can foresee certain situations where it could be more difficult for this information to be shared and 

therefore for R&D companies within this type of structure to benefit from the provision.  However, 

the aim of this aspect of the proposal is to help maximise payable credits in a particular period and 

therefore is a welcomed feature. 

3.3.4 Unfortunately, this does not help those companies that utilise unconnected EPWs or 

subcontractors, which in our experience tend to be those smaller, less established companies, or 

companies within certain sectors, such as software.  We therefore wonder whether it would be 
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possible for the R&D related PAYE and NIC of unconnected EPW providers and subcontractors that 

enter into a joint election under CTA 2009 s1130 and s1135 to be included within these provisions.  

We appreciate that there may be commercial reasons for unconnected parties to choose not to 

share this information, however, including such a provision would help to promote fairness within 

the new rules and help these other companies maximise the payable R&D tax credit. 

3.4 Question 4: Would it be practical for claimant companies to obtain the PAYE and NICs information 

from other group or connected companies? Are there any limitations to their doing so?  Would the 

other company be willing to provide this information? 

3.4.1 Please see comments in 3.3 above. 

3.5 Question 5: How beneficial would surrendering carried forward losses, to claim a future payable 

tax credit when sufficient PAYE and NICs liability has been generated, be to a company affected by 

the cap?  Would a time limit of 2 years be appropriate?  How straightforward would it be to keep 

track of the origin year of the losses? 

3.5.1 Other areas of the legislation incorporate carry forward features.  Tax software is updated to 

encompass the new rules which help keep track of the origin of the losses in this case, once the 

original information has been inputted/computed.   

3.5.2 For those companies that are early into their lifecycle, the payable R&D tax credit is usually 

extremely important in continuing/promoting the company’s R&D activities and future activities 

and prosperity.  It is often these companies that in the early years contract unconnected 

subcontractors/EPWs, and have low levels of employment thereby restricting the level of PAYE and 

NIC that the company pays (exacerbated by tax efficient remuneration plans for 

directors/shareholders).  In theory, a carry forward provision could help genuine R&D companies 

maximise the repayable tax credit.    

3.5.3 A carry forward provision of 2 years in our view is not sufficient.  We often see young R&D rich 

companies with the above attributes being loss making for many years, particularly when projects 

are anticipated to take many years and therefore, for there to be any real future benefit of the carry 

forward provision, a longer carry forward time period is needed.  5 years would be better and would 

be in line with carry forward provisions in recent UK corporate tax legislation (such as the interest 

restriction rules). 

3.6 Question 6: Would carrying forward losses make companies consider taking on more staff in the 

future- to unlock some (or all) of the rest of their repayable tax credit? 

3.6.1 No comment. 

3.7 Question 7: The government is interested in the characteristics of companies that could be affected 

by the cap.  For example, if you are or represent a company likely to be affected by the cap, how 

large is the company in terms of employees?  How many staff are primarily engaged in R&D activity?  

How old is the company?  What sector does it operate in? 

3.7.1 We act for a variety of companies in different sectors (for example from engineering to drug 

discovery) and at different stages of their business life cycles that could be affected by the R&D 

payable tax credit cap rules.   

3.7.2 We, however, note that these cap rules are likely to affect some types of company more than 

others.  For example, young SMEs trying to reduce risk will typically have small(er) amounts of 
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PAYE/ NIC as R&D is often contracted out or EPWs are used.  Likewise, we are concerned that a 

number of highly innovative software companies or companies undertaking significant software 

projects are likely to be adversely affected, again as a result of this type of R&D being contracted 

to unconnected third parties and these types of companies having limited staff numbers.   

3.8 Question 8: what else could the government consider, regarding how the cap is applied to 

preventing abuse, to ensure genuine companies can continue to access the payable tax credit?  Are 

there any alternative measures that could prevent abuse of the payable tax credit. 

3.8.1 We have already proposed an extension to including the R&D related amounts of PAYE/NICs liability 

of group/connected companies at 3.3.4 to help those companies that use unconnected 

subcontractors or EPWs.   

3.8.2 For companies that have not claimed R&D tax credit before and have less than 50 employees and 

turnover of £2m or less, they can already seek advance assurance from HMRC in respect of their 

R&D activities.  We advocate that the threshold and the PAYE cap are ignored in full for the first 3 

accounting periods if advance assurance is granted so that a company can claim a repayable credit 

with no limitation.  

3.8.3 We would also support HMRC extending its advance assurance programme to other SMEs that 

believe they will be genuinely adversely affected by the new cap/threshold proposals such that if 

advance assurance is granted, a company does not apply the cap for the agreed period to their 

payable credit calculation.  We appreciate that advance assurance adds an additional resource 

requirement on an already stretched HMRC, however, this proposal will ensure that SMEs with 

genuine payable R&D tax credit claims are not disadvantaged. 

4. About Saffery Champness 

4.1 Saffery Champness is the 12th largest UK accountancy firm by fee income. We presently have more 

than 80 UK partners and over 600 staff in nine offices in the UK and further offices in Guernsey, 

Geneva, Zurich, Dublin and Dubai.  

4.2 We are a firm with a deliberate focus; we do not try to be all things to all people. Instead we choose 

to specialise in specific sectors and areas of business where we have real in-depth expertise and 

experience. These include not-for-profit, private wealth, landed estates and rural businesses, 

professional and consultancy businesses, entrepreneurs, sports and entertainment, and 

international.  

4.3 Across these business sectors we have worked with a diverse range of companies that positively 

factor research and development into their business strategies and genuinely benefit from the R&D 

tax credit system within the UK.  Such experience and insight has been used in responding to 

HMRC’s R&D consultation regarding preventing abuse of the R&D tax relief for SMEs. 

 

 


