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The Trustee of a trust governed by Cayman Islands 
law, managed and administered by Saffery Champness 
Registered Fiduciaries in Guernsey, successfully applied 
to the Grand Court of the Cayman Islands to ratify, or 
bless, the “momentous decision” it had taken with regard 
to the distribution of complex and extensive trust assets 
to beneficiaries, with the Chief Justice’s decision providing 
valuable guidance regarding the robust and rigorous research 
and cultural attention to detail expected of a Trustee.

The case (AA v. BB & Colin Shaw (as amicus curiae)) had 
a number of unusual features, notably the number and 
identities of the potential class of beneficiaries, the religious 
and cultural sensitivities involved and the significance and 
breadth of assets held by the Trustee. Approval was given 
by the Judge, Chief Justice Smellie, who commended the 
Lead Trustee Director’s actions as having taken “a textbook 
approach.”

Background
The application concerned a high value discretionary trust 
established in 1990 to manage certain UK property assets 
of the patriarch of a Middle Eastern Arab Muslim family (the 
Settlor). In the early 2000s, a significant proportion of the 
Settlor’s other international and non-standard assets were 
also settled into the trust in order that his business affairs 
would continue seamlessly after his death and pass to his 
heirs without delay or dispute.

As a devout Muslim, the Settlor had expressed his wishes 
both verbally and in writing that on his death his assets 
should be dealt with in accordance with Islamic (Shari’a) 
inheritance laws as applied in the family’s home country and 
which have a critical bearing on succession planning and 
wealth structuring when engaged. The heirs – namely his 
surviving wife and his adult children, were officially identified 
under these laws.  

Specifically, the Settlor made clear that upon his demise 
the trust’s assets were to be distributed among his heirs as 
soon as practically possible and that the trust be wound up, 
having himself experienced first-hand how long this process 

can take under domestic Shari’a law procedures with the 
estates of his relatives.

Aside from the substantial value of the assets held in the 
trust, the Settlor’s full ‘free’ estate was even larger, and this 
was also to pass to the heirs. The Settlor died in 2016.

The application
Lisa Vizia, Director of Saffery Champness Registered 
Fiduciaries in Guernsey and the Lead Trustee Director was 
personally engaged in the administration of the trust since 
2002 and worked closely with the Settlor’s trusted advisers 
and private office.  

Having made his wishes clear at the time the trust was 
established, the Trustee continued to check regularly 
with the Settlor whether his intentions remained the 
same. His unwavering wishes were confirmed in various 
correspondence and reaffirmed by the Settlor prior to his 
death. 

Upon the Settlor’s demise, it was clear that the trust, 
established as a discretionary trust, provided in principle for 
a very large pool of potential beneficiaries from the Settlor’s 
extended family, which would not be in accordance with 
the Settlor’s final wishes regarding his heirs. In addition, the 
application of Shari’a law - which provides strict guidance on 
how relatives should inherit, with the spouse, parents and 
children taking precedence - to the trust would have been 
incompatible with the large beneficial class. 

The potential conflict between Shari’a and trust law 
presented a significant and highly sensitive issue for the 
Trustee to deal with.

After extensive research and careful consideration, the 
Trustee made the decision to undergo an orderly and 
considered sale process of the trust assets over a suitable 
timeframe in order to distribute the trust in tranches to the 
named heirs in line with the Settlor’s wishes and in accordance 
with Shari’a Law, and to wind-up the trust thereafter.

Proper use of discretionary powers resolves a potential conflict between a 
Settlor’s Shari’a-compliant wishes and the common law classification of trust 
beneficiaries approved by the Grand Court.
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To further validate the decision and mitigate any potential 
risk for future disputes, the Trustee applied to the Grand 
Court of the Cayman Islands through a Public Trustee vs. 
Cooper application – the established route for seeking the 
Court’s blessing for a “momentous” decision taken by a 
trustee in the course of the trust’s life. 

The facts of the issue
There are a number of questions a court can consider under 
a Public Trustee vs. Cooper application. In this particular case 
the application was made so the Court could ascertain that 
the Trustee had acted within its power, the decision made 
was reasonable given objective analysis of all circumstances 
and due consideration of the trust deed and finally that there 
was no prospect of any conflict of interest. The Court’s 
consideration of the deliberations undertaken also included 
the written and verbal statements from the Settlor himself, 
setting out his wishes. 

Specifically, the Court was required to determine whether 
it was necessary to identify, enquire into and consider the 
material circumstances of all the members of the wider class 
of beneficiaries. Or whether, in keeping with the Settlor’s 
stated wishes, in accordance with Shari’a law the trustee 
could reasonably decide to solely benefit the named heirs on 
the basis of the enquiries already made.

The Trustee’s enquiries were extensive and forensic. The 
Trustee had undertaken investigations into the Settlor’s 
stated wishes, the background to the creation of the trust 
and its own subsequent administration including securing 
evidence from those advisers involved in its establishment. 
The Trustee also remained cognisant of the Settlor’s Muslim 
faith and the application of Shari’a law. 

Furthermore, the Trustee enquired extensively into the size 
and identities of the entire beneficial class, including meeting 
individually with the heirs and compiling family trees for 
each heir’s family (the accuracy of which was later confirmed 
by the heirs). The Trustee also reviewed publicly held 
information, which presented a further challenge as some 
of this was inaccurate and incomplete in several important 
respects.

The Court’s decision
Since the trust deed granted the Trustee the discretion to 
benefit some members of the beneficial class and not others, 
it was acknowledged that, in so doing, the Trustee was acting 
correctly in its decision.  

It was also rational for the Trustee to have concluded that 
the wide definition of the beneficial class had been intended 
to provide flexibility for the Settlor to recommend who 
should inherit, and this did not contradict his clear, consistent 
wishes.

The Court cited a reference from “Lewin on Trusts” to 
a judgement in a historic trust case (Harman J from Re 
Gestetner) which stated that trustees are not obliged to 
“survey the world from China to Peru” in terms of the extent 
of their enquiries. However, as noted by Carlos De Serpa 
Pimental of Appleby Cayman (representing the attorney for 
the heirs of the trust), the Trustee had, in fact, effectively 
gone “from China to Peru” in its extensive enquiries.

The Court accepted that for the Trustee to make further, 
intrusive enquiries into all those falling within the wider 
beneficial class and their financial affairs would be 
impractical and inappropriate and would be likely to be seen 
as an affront, given the cultural and religious sensitivities. 
This would therefore put the Trustee in an invidious position, 
potentially even damaging its relationship with the heirs.

In practical terms, it was also likely that Shari’a inheritance 
rules would mean that the Settlor’s remoter descendants 
would one day benefit from the same rules as the Settlor 
and the heirs upon disposal of the heirs’ own wealth.

The Grand Court of the Cayman Islands demonstrated that it 
was prepared to take a practical approach to a complex case, 
provided that the trustee had exercised its discretionary 
dispositive powers appropriately. The Court was satisfied 
that the trustee had acted diligently and that its conclusion 
was sound, and gave its approval without amendment. The 
Judge commented, “I am satisfied that the Trustee has arrived 
not simply at a rational decision, but one which follows very 
careful deliberation and inquiry…an approach which may be 
described as a “textbook” approach to the issues.”

 

“This case provides a useful development of the 
guidance regarding the proper application of Public 
Trustee vs. Cooper, which should only be utilised by 
prudent trustees in order to validate and provide 
surety to decisions that have been made rather than 
to seek the Court’s guidance on making a decision.

This decision also reinforces that trustees should 
avoid applying for a court’s blessing too early and 
with inadequate preparation. Robust and thorough 
research is vital, particularly as it relates to decisions of 
significance to very core and future direction of a trust, 
as is maintaining accurate, comprehensive records.” 

 

Lisa Vizia, Lead Trustee Director
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Macfarlanes, advisers to the Trustee summarised 
the judgement:

“Although the Trustee was described during the hearing 
and in the written reasons as taking a “textbook” 
approach to the issues, this case may in fact be better 
seen as an example of a trustee looking beyond the 
textbook in order to ensure the proper exercise of its 
powers in a situation where novel circumstances meant 
it was not able to take the conventional approach …” 
K s 
Charles Gothard, Partner, Macfarlanes LLP

 y The case underlines the paramount importance of 
robust and thorough research, particularly as it relates 
to decisions of significance to the material nature and 
future direction of a trust. In the wide-ranging review of 
the beneficial class, determining their ages and marital 
status, compiling and verifying family trees for each, the 
Trustee went far above and beyond what was required 
of it in the nature of its enquiries, and handled those 
enquiries sensitively and discretely. 

 y It reinforces the use of Public Trustee vs. Cooper 
applications as a route by which trustees can seek surety 
and security regarding “momentous” decisions, with the 
application process followed “to the letter” to ensure 
the right outcome. Maintaining accurate, comprehensive 
historic records, plus excellent project and team 
management were essential, as was timing. The prudent 
trustee must not make the application empty handed 
or seek to transfer its discretion to the Court and this 
case reinforces that trustees should avoid applying 
for a court’s blessing too early and with inadequate 
preparation, nor should they use this as a way to pass on 
the responsibility of decision-making to the Court.

 y A trustee must be rigorous and diligent when 
administering trusts in which different and/or conflicting 
laws and obligations apply - in this case the interplay 
between Shari’a principles and trust law. It also clarifies 
circumstances in which personal wishes and cultural 
expectations should be taken into account. 

 y The care taken by the Trustee to contact all parties in 
(including lawyers) and to secure expert advice in Shari’a 
law was another important feature in the success of the 
application. So too was the balance between legal advice 
between professionals and the considered and sensitive 
approach taken in meeting with the heirs and handling 
proceedings with an appreciation of the cultural and 
religious nuances.

 y It demonstrates the value of appointing skilled, capable 
and accountable professionals in the role of trustee, and 
the importance of dedicated and diligent client service 
to ensure continuity in relationships between trustees, 
Settlors and their families during and beyond their 
lifetimes.

 y The judgment has implications for other trusts in the 
Cayman Islands and more widely in other jurisdictions. 
Although legislation in both the Cayman Islands and 
in Guernsey (from where the trust was administered) 
contains what are commonly termed “anti-forced 
heirship” provisions designed to protect trusts from 
heirship claims imposed by foreign laws, this case makes 
clear that a settlor’s clearly stated dispositive intentions 
must be given their full weight.

 y The most important decision any putative settlor can 
make is to properly plan their affairs in concert with 
appropriate professional advisers. However, the real 
test of any planning is the independence, diligence 
and actions of those charged with administering the 
structure and applying those wishes with due regard to 
their own professional duties. Much like planting a tree 
the benefits of this key decision will not be enjoyed (or in 
the worst cases suffered) by the heirs and successors for 
many years. Whilst clients cannot choose their families 
they can (and absolutely should) actively choose their 
advisers, including their trustees, and this particular case 
highlights that the choice of trusted adviser may be one 
of the most critical decisions of all.
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Lisa Vizia, Director and Head of the Family Office team at Saffery Champness Registered Fiduciaries   
(Lead Trustee Director)

Lisa heads up a Family Office Team in Guernsey, managing offshore structures 
for ultra-high net worth families, focusing on the Middle East. Lisa works in 
partnership with clients’ family offices, providing a tailored support service 
focused on individual client needs. Lisa adds value by providing proactive 
strategic input to the clients’ family office deliberations, becoming a trusted 
adviser at the family office table. 

She has particular expertise in Middle Eastern structures, with an essential 
understanding of Shari’a Law and the devolution of Middle Eastern Estates in 
conjunction with complex trust and company structures. In addition, Lisa also 
specialises in dealing with luxury assets and exotic investments.

Born and educated in Guernsey and a Member of the Society of Trust and 
Estate Practitioners (STEP) and Institute of Directors (IoD), Lisa has worked in 
the trust industry since 1986. She joined Saffery Champness in 2010, having 
worked for a leading bank-owned international trust company.


